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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


THE UNITED STATES OF AMERICA: Criminal No. 633-53 
v. * Grand Jury Nos. 477-53 


WILLIE LEE STEWART 


437-53 


ANNIE LEE STEWART : First Degree Murder, 22 D.C. 


WILLIS DANIELS x Code 2401 


Robbery, 22 D.C. Code 2901 
Accessory after the Fact, 22 
D.C. Code 106 


CRIMINAL DOCKET 


es Attorneys Criminal No. 


UNITED STATES U.S. Attorney 


633-53 


#1: Stanely Dietz Charge: First Degree 
ye. #1: Foster Wood i 


1. Willie Lee Stewart #1: John Alvin Croghan 


#2: Foster Wood 
2. Annie Lee Stewart #3: Foster Wood 


3. Willis Daniels #1: B.V. Lawson 2001 11th 


urder, Robbery, 
Accessory after the 
Fact 

| 


St., NW 


#1 C. Duncan 473 Florida Ave. NW 


#1 E.L.Carey 910 17th St., 
#1 R.Ackerly-Cafritz Bldg. 


G.J. No. No. 1: 477-53 sore 


No. 2, 3: 437-53 Ghee 


$1500 P. W. 
3-20-53 


NW 


. Howard, Jr. 


Howard, Jr. 


$500 P. W. Howard, Jr. 
In re: James E. Williams - 


Witness 
Date Each: Procee 


1953 Presentment and Indictment filed (4 counts) 
Apri3 Each: Copy of indictment given deft. Cert. 


filed. 


Apr 14 Each: Appearance Foster Wood entered, filed. 


Apri? Each: INDICTMENT READ, ARRAIGNED, 


entered, 10 days, etc. 


Plea Not Guilty 


No. 1: Defendant remanded to the District of Columbia 


Jail; 
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Each: Attorney Foster Wood present. SCHWEINHAUT, J. 
cert. filed. (Reporter-MacReynolds) 


No. 1: Affidavit in support of application for leave to proceed 

without prepayment of costs and Order granting applicant 
leave to proceed without prepayment of SESE: filed. 
CURRAN. J. 


No. 1: Motion of defendant for mental examination, affidavits 
(2), filed. Cert. of Serv. 


Each: Motion of defendant for severance, filed. Cert. of 
Serv. 


Each: Answer of the U.S. in opposition to CESECES motion 
for severance, filed. Cert. of Serv. 


Each: Answer of U.S. in opposition to defendant's motion for 

Mental Examination, Report of Psychiatric Examination of 
defendant, Willie Lee Stewart by Elmer Klein, MD., 
filed. Cert. of Serv. 


No. 1: Motion for mental examination heard and denied. 
Defendant remanded to District of Columbia Jail; Attorney 
Foster Wood present. CURRAN, J. (Reporter-Powell) 


Nos. 1, 2,\3: Motion for severance heard, argued and denied. 
Motion for leave to file motion within 5 days granted. 


Attorney Foster Wood present, CURRAN, J. (Reporter- 
Powell) Cert. filed. 


Nos. 2, 3: Motion of defendant to dismiss, filed. Cert. of 
Serv. 


No. 1: Opposition to defendant's motion to dismiss the 4th 
count and points and authorities in support thereof, filed. 
Cert. of Serv. 

Opposition to defendant's motion to dismiss the 3rd count and 
points and authorities in support thereof, filed. Cert. of 
Serv. 


Nos. 2, 3:' Motion to dismiss denied. Attorney Not present. 
CURRAN, J. Cert. filed. (Reporter-Powell) 


No. 1: Copy of Capital List served on defendant personally 
May 20, 1953, 4:20 P.M. at D.C. Jail, filed. 


Nos. 2, 3:' Motion of defendant for Bill of Particulars, filed. 
Cert. of Serv 


Nos. 2, 3: Answer of the U.S. in opposition to defendant's 
motion fora bill of particulars, filed, Cert. of Serv. 


Nos. 2, 3: Motion for a bill of particulars Denied. Attorney 
not present. CURRAN, J. (Reporter-Powell) Cert. filed. 
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No. 1: Copy of Capital List served on defendant personally 
within the D.C. Jail, June 3, 1953 at 5:00 P.M. , filed. 


Each: Jurors from Criminal Courts Nos. 1, 3, 6 Sworn on 
Voir Dire; Empanelling begun; 
Case respited until the meeting of the Court, Thursday, June 
18,.1953 at 10:00 A.M. 
No. 1: Defendant remanded to the District of Columbia Jail; 

Each: Attorney Foster Wood present. CURRAN, J. (Reporter 
-Powell) Cert. filed. 


Each: Order authorizing stenographic transcript at the ex- 
pense of the U.S. , filed. SCHWEINHAUT, J. 


Each: Certificate filed correcting certificate of June 16, 1953, 
filed. 


Each; JURY SWORN: 
George T. Laios Milton D. Grimsley |Tom Lung Fong 
Floyd A. Agrell Mote E. Dann Joseph J. Lamb 
Russell H. Carpenter Miner S. Ellis Edith Y. Madden 
Ida E. Manning Ewing W. Lawrence |Lawrence J. Irwin 


Alternate jurors sworn: Mattie M. Quarles, Joseph I. Moore 


Each: Case respited until 10 A.M. Monday, June 22, 1953; 
No. 1: Defendant remanded to the District of Columbia Jail; 
Each: Court orders food for jury (lunch) soe duration of trial; 


Attorney Foster Wood present. SC 
(Reporter-MacReynolds) Cert. filed. 


Each: TRIAL RESUMED, Same Jury; 
Case respited until 10 A.M. tomorrow; 
No. 1: Defendant remanded to the D.C. Jail; 
Each: Court orders food for jury; 
Attorney Foster Wood present. SCHWEINHAUT, J. . 
(Reporter-MacReynolds) Cert. filed. 


Each: TRIAL RESUMED, Same Jury; 
Case respited until 10 A.M. tomorrow; 
No. 1: Defendant remanded to the D.C. Jail; 
Each: Court orders food for jury; 
Attorney Foster Wood present. SCHWEINHAUT, J. . 
(Reporter-MacReynolds) Cert. filed. 


Each: TRIAL RESUMED, Same Jury; 
Case respited until tomorrow at 10 A.M. 
No. 1: Defendant remanded to the D.C. Jail; 
Each: Court orders foof for jury; 
Attorney Foster Wood present. SCHWEINHAUT, J. 
(Reporter-MacReynolds) Cert. filed. 


Each: TRIAL RESUMED, same jury; 
Case respited until tomorrow at 10 A.M. 


UT, J. 
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No. 1: Defendant remanded to the D.C. Jail 

Each: Court orders food for jury; 

Attorney Foster Wood present. SCHWEINHAUT, J. 
(Reporter-MacReynolds) Cert. filed. 


Each: TRIAL RESUMED, Same Jury; 
Alternate jurors discharged; 
VERDICT: No. 1: GUILTY as indicted; 
No. 2: GUILTY as indicted; 
No. 3: NOT GUILTY. 
Nos. 1, 2: Jury polled; 
Case referred to the Probation Otticer of the 
Court 
No. 1: Defendant remanded to the D.C. Jail; 
No. 2: Defendant committed to D.C. Jail; 
No. 3: Defendant discharged; 
Each: Court orders food for jury; 
Attorney Foster Wood present. SCHWEINHAUT, J. 
(Reporter-MacReynolds) Cert. filed. 


Nos. 1 & 2: Motion of defendant for a new trial, filed, Cert. 
of Serv. 


Nos. 1 & 2:'U.S. Opposition to defendant's motion for a New 
Trial, filed. Cert. of Serv. 


Nos. 1 & 2: Motion of defendants for new trial - submitted by 


attorney for defendants without argument - denied - 
SCHWEINHAUT, J. (Reporter - Watson) 


No. 1: SENTENCED TO DEATH BY ELECTROCUTION ON THE 
16th DAY OF OCTOBER, 1953 - Order filed 
(Two cert. copies of order mailed to D.C. Jail) 
Defendant remanded to the D. C. Jail 
Attorney Foster Wood present. SCHWEINHAUT, J. 
(Reporter - Watson) 


No. 1: Receipt acknowledged of Two (2) certified copies of 
ORDER setting time for execution of sentence dated July 10, 
1953, directing execution on October 16, 1953, from Curtis 
Reed, Superintendent of the D.C. Jail, filed 


No. 1: SENTENCED to Imprisonment for a period of Five (5) 
years to Fifteen (15) years on Count Two 

Defendant remanded to the District of Columbia Jail 
Judgment and Commitment filed 

Attorney Foster Wood present. SCHWEINHAUT, J. 
(Reporter-Watson) 


No. 1: ORDER directing that defendant be furnished with Rush 

Copy of Portion of Transcript and ORDERED that same be 
paid to the reporter by the U.S. , filed. SCHWEINHAUT, 
J. 
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No. 1: NOTICE OF APPEAL, filed. 
Affidavit in support of application for leave to proceed on 
appeal without prepayment of costs, GRANTED. TAMM, 
J. 


Each: Transcript of Proceedings, 6-19-53, Vol. I, pages 
1-65 through Vol. 6, Pages 596-715, filed. Court Copy 
(Reporter-MacReynolds) 


No. 2: SENTENCED to imprisonment for a period of Sixteen 
(16) months to Four (4) years. 
Execution of Sentence Suspended. 
Deft. Placed on Probation in charge of the Probation Officer 
of the Court for a period of Four (4) years. 
Recognizance in the sum of One Hundred Dollars ($100.00) 
taken. 
Attorney Foster Wood present. SCHWEINHAUT, J. (Repor- 
ter-O' Neal) 


No. 2: Judgment & Probation of 7-28-53, filed. SCHWEIN- 
HAUT, J. 


No. 1: Appellant's designation of Record, filed. Cert. Serv. 
(Foster Wood) 


No. 1: Counterdesignation of Record, filed, Cert. Serv. (Lewis 
A. Carroll) 


No. 1: Record on Appeal delivered to Foster Wood in Forma 
Pauperis ($19.90) 


No. 1: Motion of defendant for stay of execution, filed. Cert. 
of Serv. 


No. 1: Date of execution postponed to March 15, 1954; 
ORDER setting new date of execution as March 15, 1954, 
filed. Micro-Film 10-14-53 
Attorney Foster Wood present. 
SCHWEINHAUT, J. (Reporter-Bettis) 


1: Certified copy of Order setting new date of execution 
forwarded to Mr. Curtis Reid, Supt. of the D.C. Jail. 


1: Letter from Curtis Reid, Supt., D.C. Jail acknowl- 
edging receipt of two certified copies of the Order dated 
Oct. 14, 1953 directing execution on March 15, 1954, 
filed. 


1: MANDATE from the United States Court of Appeals for 
the District of Columbia Circuit REVERSING the judg- 
ments of the United States District Court for the District 
of Columbia and REMANDING the same to the District 
Court for a new trial, FILED. 


. 1; MANDATE from the United States Court of Appeals for 
the District of Columbia Circuit REVERSING the judg- 
ments of the United States District Court for the District 
of Columbia and REMANDING the same to the District 
Court for a NEW TRIAL, PRESENTED. 


. 1: Capital List of Jurors served on the deft. personally 
at the District of Columbia Jail on November 4, 1954, 
filed. 


. 1: Capital List of Witnesses and Jurors served on the 
deft. personally at the District of Columbia Jail on No- 
vember 29, 1954, filed. 


No. 1: Stipulation, filed. 


No. 1: Capital List of Jurors served on the deft. personally on 
January 5, 1955 at the D.C. Jail, filed. 


No. 1: JURORS FROM CRIMINAL COURTS NOS. 3, 4, 5, and 
6 SWORN ON VOIR DIRE; JURY SWORN: 


Samuel L. Acker Benjamin M.Butler Julian V. Boudreau 
Margaret D.Brawner Benjamin L. Waldman Excel D. Blalock 
William A.Aberg, Sr.Rosalyne V. Austin Clara Heinrich 
Juanita O. Johnson Ann Onisko Aileen I. Huber 


Alternate jurors called and Sworn: 
a.l. Thelma S. Cooper a.2. George H. Burke 


No. 1: Case RESITED until tomorrow morning; 

Deft. remanded to the D.C. Jail; 

Certificate of Dr. Louis Ross pertaining to absence from 
Court of Becky Horikman, filed. 

Attorney Foster Wood present. 5 

MATTHEWS, J. (Reporter-Watson) Cert. filed. 


No. 1: TRIAL RESUMED: same jury; 

Deft. remanded to tae D.C. Jail; 

Case RESPITED until tomorrow morning. 
Attorney Foster Wood present. 

MATTHEWS, J. (Reporter-Watson) Cert. filed. 


No. 1: TRIAL RESUMED; same jury; 

Case is RESPITED until tomorrow morning; 

Deft. remanded to the D.C. Jail; 

Attorney Foster Wood present. 

MATTHEWS, J. (Reporter-Watson) Cert. filed. 

No. 1: TRIAL RESUMED: same jury; 

VERDICT: Guilty as indicted; Jury polled; 

Case-is REFERRED -+0-the Probation -Officer-cf-the Court, 
error 
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Deft. remanded to the District of Columbia Jail; 

ORDER authorizing stenographic transcript at the expense of 
the United States, MATTHEWS, J. 

Attorney Foster Wood present. 

MATTHEWS, J. (Reporter-Watson) Cert. filed. 


No. 1: TRANSCRIPT OF PROCEEDINGS: 
Pages 1-112, Monday, January 10, 1955; 
Pages 113-237, Tuesday, January 11, 1955; 


Pages 238-370, Wednesday, January 12} 1955; 
Pages 371-461, Thursday, January 13, 1955, filed. 
(Clerk's Copy) (Reporter-Watson) 


No. 1: ORDER appointing John Alvin Croghan to represent 
deft. on Appeal, filed. MATTHEWS, J. 


No. 1: - WILLIE LEE STEWART: 
SENTENCED TO DEATH by ELECTROCUTION on the 19th 
day of August, 1955. 
Oral request of Foster Wood to withdraw as counsel for 
defendant , approved by the Court. 
Attorney Foster Wood present. 
MATTHEWS, J. (Reporter-Watson) 


No. 1: WILLIE LEE STEWART: 
AFFIDAVIT and Motion to proceed ON APPEAL IN FORMA 
PAUPERIS, filed and GRANTED. MATTHEWS, J. 

NOTICE OF APPEAL, filed. 


No. 1: WILLIE LEE STEWART: 
Receipt acknowledged of 1 certified copy of the Sentence 
bearing the date of February 11, 1955 and directing 
Execution on August 19, 1955, from Curtis Reid, Resi- 
dent Superintendent, D.C. Jail, filed. 


. 1: WILLIE LEE STEWART: 
Praecipe for Transcript of Record, filed. Cert. of Serv. 


. 1: WILLIE LEE STEWART: 
Designation of Record, filed. Cert. of Serv. 


. 1: WILLIE LEE STEWART: 
Record on Appeal delivered to U.S. Court of Appeals for 
John Alvin Croghan, Atty. in Forma Pauperis. (Clerk's 
Fee $9.10). 


No. 1: WILLIE LEE STEWART: 
MANDATE from the U.S. Court of Appeals for the District of 
Columbia Circuit REMANDING the case to the United States 
District Court with instructions: 
(1) To vacate the sentence heretofore imposed upon the appel- 

lant; 
(2) To adjudge the appellant guilty of murder in the first 

degree pursuant to the jury's verdict; 
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To sentence him, pursuant to the verdict and adjudication 
and in the manner and form required by Sec. 23-703, 
D.C. Code (1951), to death by electrocution; 

Then to file a judgment of conviction which shall set forth 
the plea, the verdict, the adjudication and the sentence, 
which judgment of conviction shall be signed by the trial 
judge and entered by the Clerk of the District Court, as 
required by Rule 32 (b), and further ordered by the Court 
that the mandate herein issue FORTHWITH, filed. 
5-9-55. 


. 1 - WILLIE LEE STEWART: 

MANDATE from the United States Court of Appeals for the 
District of Columbia Circuit REMANDING the cause to the 
United States District Court for further proceedings , 
PRESENTED. HOLTZOFF, J. 


. 1 - WILLIE LEE STEWART: 
ORDER vacating sentence of February 11, 1955, filed. 
MATTHEWS, J. 


. 1 - WELLIE LEE STEWART: 

SENTENCED to DEATH by ELECTROCUTION on the 6th 
day of JANUARY, 1956. ! 
Deft. remanded to the D.C. Jail; 
Judgment & Commitment of October 7, 1955, filed. 
Attorney John A. Croghan present. 
MATTHEWS, J. (Reporter-Deeds) 


. 1; - WILLIE LEE STEWART: 

Motion of deft. to proceed on Appeal in Forma Pauperis 
and Affidavit of deft. , filed. 

ORDERED that deft. be allowed to prosecute his proposed 
appeal to the U.S. Court of Appeals for the District of 
Columbia without being required to prepay fees or costs 
before or after taking said appeal and without making a 
deposit! or executing a bond for costs, because of his 
poverty as alleged in said affidavit, filed. MATTHEWS, J. 
NOTICE OF APPEAL, filed. 


i: - WILLIE LEE STEWART: 

Letter from Curtis Reid, Resident Superintendent of the 
District of Columbia Jail acknowledging receipt of the 
two certified copies of the Judgment and Commitment 
ordering the Execution of the defendant on January 6, 
1956, filed. 


1: - WILLIE LEE STEWART: 

TRANSCRIPT OF PROCEEDINGS: 

Pages 1-4, October 7, 1955, filed. 

(Atty’s. Copy) (Reporter-Deeds) (see entry of 11-18-55) 
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No. 1: WILLIE LEE STEWART: 
DESIGNATION OF RECORD, filed. Cert. of Serv. 


No. 1: WILLIE LEE STEWART: 
TRANSCRIPT OF PROCEEDINGS: (see entry of 11-18-55) 
Pages 1-4, Friday, October 7, 1955, filed. 

(Clks. Copy and Asst. U.S. Atty’s Copy - ¥F.G. Smithson) 
(Reporter-Deeds) 


. 1: Certified copy of Order from the U.S. Court of Appeals 
for the District of Columbia Circuit ordering that the 
transcript of record heretofore certified to the U.S. Court 
of Appeals by the Clerk of the U.S. District Court in Case 
No. 12,586 may be included by reference in the certificate 
of the U.S. District Court covering the record on Appeal, 
filed. 
dated - November 1, 1955. 


. 1: Counterdesignation of Record, filed. Cert. of Serv. 


1: TRANSCRIPT OF PROCEEDINGS r ed to Atty. 
John C. Croghan and F.G. Smithson, Asst. US. Atty. 


. 1: RECORD ON APPEAL delivered to U.S. Court of 
Appeals for John A. Croghan, Atty. in Forma Pauperis. 
(Clks. Fee $8.58) 


. 1: ORDER setting new date of execution to take effect on 


the 2nd Day of March, 1956, filed. MATTHEWS, J. (N) 


1: Letter from Curtis Reid, Resident Superintendent , 
District of Columbia Jail acknowledging receipt of two 
certified copies of the Order setting new Date of Execu- 
tion for March 2, 1956 and further provides that if the 
Appeal now pending is not determined by|that date that 
the sentence of death shall be stayed pending such deter- 
mination, filed. 


. 1: ORDER APPOINTING STANLEY DIETZ as counsel to 
defend, filed. HOLTZOFF, J. 


1: Appearance of Stanley M. Dietz entered. 


. 1: MANDATE from the U.S. Court of Appeals for the 
District of Columbia Circuit REVERSING and REMANDING 
the case to the District Court with directions to award a 
new trial, filed. Dated 4-18-57. 


1: Certified copy of Judgment of U.S. Court of Appeals 
REVERSING Judgment of U.S. District Court, PRESEN- 
TED. LAWS, C.J. (Reporter-O'Neal) 


10 


No. 1: MOTION OF John Alvin Croghan to withdraw as 
counsel, filed, heard, and GRANTED; 

APPEARANCE of John Alvin Croghan as attorney for deft. 
entered WITHDRAWN per praecipe, filed. (Fiat) LAWS, 
C.J. 

Case is referred for appointment of counsel. 

Trial date set for 6-24-57. 

Attorney John Alvin Croghan present. 

LAWS, C.J. (Reporter-O'Neal) 


No. 1: ORDER VACATING the appointment of Stanley Dietz; 
and further appointing Belford V. Lawson as counsel to 
defend, filed. LAWS, C.J. (N) 


. 1: ORDER APPOINTING Charles Duncan as counsel to 
defend, filed. LAWS, C.J. (N) 


. 1: CAPITAL LIST of Jurors served personally on Deft. 
at D.C. Jail on 6-5-57, filed. 


. 1: CAPITAL LIST of additional Witnesses served per- 
sonally on Deft. at D.C. Jail on 6-7-57, filed. 


. 1: Letter from the U.S. Court of Appeals returning the 
record on appeal containing the District Court's file copy 
of the reporter's Transcript of Proceedings or portions 
thereof, filed. 


Receipt acknowledged. (Record in File Room) 


. 1: CAPITAL LIST of Jurors served personaly 10-2-57 
on Deft. at D.C. Jail, filed. 


. 1: MOTION for determination of Mental Competency and 
Point & Authorities in support thereof, filed. Cert. of 
Serv. 


. 1: WILLIE LEE STEWART: 
ORDER COMMITTING defendant to St. Elizabeths Hospital 
for a period of SIXTY (60) DAYS; 
if defendant is of sound mind he is to be returned to the 
District of Columbia Jail to await trial; 
if defendant is of Unsound mind he is to remain at ST. 
ELIZABETHS HOSPITAL pending further proceedings, 
filed. LETTS, J. 


1 - WILLIE LEE STEWART: 
MOTION of DEFENDANT to dismiss Court appointed 
counsel and appoint new counsel, filed. (by deft.) 


1: WELLIE LEE STEWART: 

ORDER EXTENDING COMMITMENT of DEFENDANT for a 
BeOS SIXTY (60) DAYS from this date, filed. LAWS, 
C.J. 
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No. 1: Letter from Winfred Overholser, M.D. , St. Eliza- 
beths Hospital advising that deft. is mentally competent 
to understand the proceedings and to assist in his own 
defense, filed. 


1: MOTION OF DEFENDANT to dismiss Court appointed 
counsel and appoint new counsel, GRANTED: 

Attorneys B.V. Lawson and C. Duncan present. 

TAMM, J. (Reporter-Sanche) Cert. Filed. 


1: ORDER VACATING the appointments of Belford V. 
Lawson and Charles Duncan as counsel to defend and ap- 
pointing Edward L. Carey as counsel to defend, filed. 
TAMM, J. (N) 


. 1: ORDER APPOINTING Robert Ackerly as counsel to 
defend, filed. TAMM, J. (N) 

. 1: PETITION of DEFENDANT for further Mental Exami- 
nation and hearing on the determination of defendant's 
mental competency, filed. Cert. of Serv. 


. 1: CAPITAL LIST of Jurors served on defendant at the 
D.C. Jail on June 4, 1958, filed. 


. 1 - WILLIE LEE STEWART: 
Petition for further MENTAL EXAMINATION and hearing 
on determination of defendant's Mental Competency heard, 


argued and GRANTED. 
(Order to be presented) 
Attorneys Edward L. Carey and Robert Ackerly present. 
TAMM, J. (Reporter-Sanche) 


1: OPPOSITION of GOVERNMENT to Deft's. motion for 
further Mental Examination and Affidavit of William C. 
Ballinger, filed. Cert. of Serv. 


1: WILLIE LEE STEWART: 
ORDER committing defendant to D.C. General Hospital 
for further MENTAL EXAMINATION, filed TAMM, J. 


1: WILLIE LEE STEWART: 
Letter from James A. Ryan, M.D., D.C. General Hospi- 
tal stating Deft. is sane, competent and capable of partici- 
pating in his own defense, filed. 


1: WILLIE LEE STEWART: 
ORAL MOTION of DEFENDANT for continuance heard, 
argued and GRANTED. 
Defendant not present. 
LETTS, J. (Reporter-Markwalter) 


No. 1: WILLIE LEE STEWART: 
CAPITAL LIST OF JURORS served on Defendant at D.C. 
Jail Personally 10-8-58, filed. 
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No. 1: MOTION of DEFENDANT for issuance of subpoenas 
pursuant to Rule 17 B, filed. Cert. of Serv. 


No. 1: Supplemental Memorandum in support of Deft's. mo- 
tion for hearing on determination of Deft's Mental Competency, 
Filed, Cert. of Serv. 


No. 1 - WILLIE LEE STEWART: 
ORDER GRANTING Defendant's Motion for issuance of 
subpoenas at the expense of the United States, filed. 
HOLTZOFF, J. 


. 1: ORDER that Mary V. McIndoo, Psychiatrist, D.C. 
General Hospital make a mental examination and file a 
written report with this Court no later than 10 A.M. 
10-28-58 stating if at present the defendant is of sound 
mind and able to understand the nature of the proceedings 
against him and properly to assist in his own defense, 
filed. LETTS, J. : 


. 1 - WILLIE LEE STEWART: 
MOTION of DEFENDANT for Judicial determination of 
MENTAL COMPETENCY to stand trial BEGUN; and RE- 
SPITED until 10-29-58 at 10:00 a.m.; 
Defendant REMANDED to the District of Columbia Jail; 
Attorneys Edward Carey and Robert Ackerly present. 
LETTS, J. (Reporter-Romig & Byrholdt) Cert. filed. 


. 1 - WILLIE LEE STEWART: 
HEARING to determine MENTAL COMPETENCY RE- 
SUMED; 
FINDING BY COURT: Defendant MENTALLY COMPETENT 
TO STAND TRIAL; (Order to be presented); 
Trial continued to 11-12-58 at request of deft.; 
Defendant REMANDED to the D.C. Jail; : 
Motion of Deft. for issuance of subpoenas, filed 
eo for issuance of subpoenas at Government Expense, 
iled. 
Attorney Robert Ackerly present. 
LETT, J. (Reporter-Romig) Cert. filed. 


No. 1 - WILLIE LEE STEWART: 

ORDER that Court Reporter furnish Transcript of Proceedings 
of 10-28-58 and 10-29-58 and daily transcript of trial 

11-12-58 to deft. at Government Expense, filed. LETTS, J. 


No. 1 - WILLIE LEE STEWART: 
ORDER stating that the Defendant shall stand trial on the 
charges contained in the indictment against him on No- 
vember 12, 1958, and that the defendant is determined to 
be of sound mind, that is, able to understand the nature 
of the proceedings against him and to assist properly in 
his own defense, filed. LETTS, J. 
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No. 1'- WILLIE LEE STEWART: 
Trial continued until 11-14-58 at 10:00 a.m. due to previ- 
ous commitment of Court; 
Defendant REMANDED to the District of Columbia Jail; 
Attachment for contempt issued for Edith Honigman Burka 
at request of the Government returned executed, witness 
having purged herself is released by the Court to return 
on 11-14-58 at 1:45 P.M. , filed. 
Attorneys Edward Carey and Robert Ackerly present. 
LETTS, J. (Reporter-Romig & I. Watson) 


No. 1 - WILLIE LEE STEWART: 
JURORS FROM CRIMINAL COURTS 1-5 SWORN ON VOIR 
DIRE: JURY AND FOUR ALTERNATE JURORS SWORN: 

Mrs. Audrey W. Farr Harvey L. Boyers Miss Bernice Ferris 

Miss Iona Browne Mrs. Dorothy Wagner David L. Ford 

Garnett M. Barnett Miss Pauline Baylor na Anne Dorsch 

Miss Margaret Dixon Moses M. Robinson s. Mary Facciolo 

a.1. Mrs. Elizabeth Linthicum a:2. Miss Carrie Hall 

a.3. Miss Florence Hafelfinger a.4. Frank J. Mischou 


Case is RESPITED until 11-17-58 at 10:00 a.m.; 
Defendant REMANDED to the D.C. Jail; 
MOTION of DEFENDANT for DAILY TRANSCRIPT (in re order 

of 10-29-58) c/s, filed. 
TRANSCRIPT OF PROCEEDINGS of 10-28-58, 10-29-58, Pages 


1-172, filed. 
Attorneys Edward Carey and Robert Ackerly present. 
LETTS, J. (Reporter-Kaitz & Williamson) 


Nov18 No. 1: TRIAL RESUMED; same jury and Alternate Jurors; 
Case RESPITED until 11-19-58 at 10:00 A.M.; 
Defendant REMANDED to the D.C. Jail; 
TRANSCRIPT OF PROCEEDINGS of 11-14-58, Pages 1- 
95, filed. Reporter-Romig 
Attorneys Edward Carey and Robert Ackerly present. 
LETTS, J. (Reporter-Watson, Romig and Byrholdt) 
Cert. filed. Zi 


Nov19 No. 1 - WILLIE LEE STEWART: 
TRIAL RESUMED; same jury and alte e jurors; 
Case is RESPITED until 11-20-58 at 10:00 a. m.; 
Defendant REMANDED to the District of Columbia Jail; 
Attorneys Edward Carey and Robert Ackerly present. 
LETTS, J. (Reporter-I. Watson, E. Romig and K. 
Byrholdt) Cert. filed. 


Nov 20 No. 1 - WILLIE LEE STEWART: 
TRIAL RESUMED; same jury and alternate jurors; 
Case is RESPITED until 11-24-58 at 10:00 a.m.; 
Defendant REMANDED to the District of Columbia Jail; 
Attorneys Edward Carey and Robert Ackerly present. 


1958 
Nov 20 


Nov 24 No. 


Nov 25 No. 
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LETTS, J. (Reporter-Romig, Deeds and Bryholdt) 
TRANSCRIPT OF PROCEEDINGS of 11-18-58 Pages 96- 
264, filed. 

(Reporter-Watson, Romig and Byrholdt) 


1 - WILLIE LEE STEWART: 

TRIAL RESUMED; same jury and alternate jurors; 

Case is RESPITED until 11-25-58 at 10:00 a.m.; 
Defendant REMANDED to the D.C. Jail; 

Attorneys Robert Ackerly and Edward Carey present. 
LETTS, J. (Reporter-Romig, Byrholdt, Watson & Kaitz) 
cert. filed. 


1 - WILLIE LEE STEWART: 

TRIAL RESUMED; same jury and alternate jurors; 

Alternate jurors discharged; 

JURY RETIRES to-CONSIDER THEIR VERDICT; 

VERDICT: Guilty as charged; 

Jury Polled; TRANSCRIPT of PROCEEDINGS of 11-20-58, 
filed. (Reporter-Romig) 

Defendant REMANDED to the D.C. Jail; 

Attorneys Robert Ackerly and Edward Carey present. 

Defendant's requested prayers 1-7, filed. 

LETTS, J. (Reporter-Romig, Byrholdt & Kaitz) 


. 1: TRANSCRIPT OF PROCEEDINGS, Pages 265-448, 


Nov. 19, 1958; Pages 609-760, Nov. 24, 1958; Pages 761- 
885, Nov. 25, 1958, filed. 
Clerk's Copy (Reporter-Romig) 


. 1: MOTION of DEFENDANT for a New Trial, filed. Cert. 


of Serv. 


. 1: OPPOSITION of GOVERNMENT to Defendant's motion 


for a New Trial, filed. Cert. of Serv. 


. 1: MOTION of DEFENDANT for a New Trial heard and 


DENIED. 

ORAL MOTION for leave to appeal in Forma Pauperis, 
Granted; 

(Order to be presented) 

Attorneys Ed Carey and Bob Ackerly present. 

LETTS, J. (Reporter-Romig) 


1: WILLIE LEE STEWART: 

SENTENCED to DEATH by ELECTROCUTION on APRIL 
24, 1959. 

Judgment & Commitment, filed. 

Attorneys Edward L. Carey and Robert L. Ackerly present. 
LETTS, J. (Reporter-Copeland) (N) 
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1959 No. 1: Letter from Curtis Reid, Superintendent, D.C. Jail 
Jan 27 acknowledging receipt of 3 copies of Order of Judgment 
and Commitment, filed. 


Jan 30: No. 1 - WILLIE LEE STEWART: 
ORDER AUTHORIZING Defendant to proceed ON APPEAL 
in FORMA PAUPERIS and WITHOUT PREPAYMENT of 
COSTS, FILED. 


ee 


[ Filed April 13, 1953] 
The Grand Jury charges: 

On or about March 12, 1953, within the District of Columbia, 
Willie Lee Stewart did perpetrate a robbery by force and violence and 
against resistance, and by sudden and stealthy seizure and snatching 
and by putting in fear, and did steal, take and carry away, off the per- 
son and from the immediate actual possession of Harry Honikman, 
$416.07 in money, the property of Harry Honikman; and while perpe- 
trating the robbery in the manner aforesaid, unlawfully and feloniously 
did kill and murder the said Harry Honikman by means of shooting him 
with a pistol, of Which shooting Harry Honikman, on March 12, 1953, 
did die. 
COUNT TWO: 

That on or about March 12, 1953, within the District of Colum- 
bia, Willie Lee Stewart by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, 
did steal, take and carry away, off the person and from the immediate 
and actual possession of Harry Honikman, property of Harry Honikman 
of the value of $416.07 in money. 
COUNT THREE: 

On or about March 12, 1953, within the District of Columbia, 
Willie Lee Stewart did perpetrate a robbery by force and violence and 
against resistance, and by sudden and stealthy seizure and snatching 
and by putting in fear, and did steal, take and carry away, off the 
person and from the immediate actual possession of Harry Honikman, 
$416.07 in money, the property of Harry Honikman; and while perpetrat- 
ing the robbery in the manner aforesaid, unlawfully and feloniously did 


16 

kill and murder the said Harry Honikman by means of shooting him 
with a pistol, of which shooting Harry Honikman, on March 12, 1953, 
did die; that on or about March 12, 1953, within the District of Colum- 
bia, Annie Lee Stewart, well knowing that the said Willie Lee Stewart 
had robbed and murdered the said Harry Honikman as hereinbefore 
alleged, did feloniously and willfully give comfort, aid and assistance 
to the said Willie Lee Stewart, with the intent thereby to thwart the 
lawful arrest, prosecution and conviction of the said Willie Lee Stewart. 
COUNT FOUR: 

On or about March 12, 1953, within the District of Columbia, 
Willie Lee Stewart did perpetrate a robbery by force and violence and 
against resistance, and by sudden and stealthy seizure and snatching 
and by putting in fear, and did steal, take and carry away, off the per- 
son and from the immediate actual possession of Harry Honikman, 
$416.07 in money, the property of Harry Honikman; and while perpe- 
trating the robbery in the manner aforesaid, unlawfully and feloniously 
did kill and murder the said Harrv Honikman by means of shooting him 
with a pistol, of which shooting Harry Honikman, on March 12, 1953, 
did die; that on or about March 12, 1953, within the District of Colum- 
bia, Willis Daniels, well knowing that the said Willie Lee Stewart had 
robbed and murdered the said Harry Honikman as hereinbefore alleged, 
did feloniously and willfully give comfort, aid and assistance to the 
said Willie Lee Stewart and with the intent thereby to thwart the lawful 
arrest, prosecution and conviction of the said Willie Lee Stewart. 


/s/ Charles M. Irelan 

Attorney of the United States 

in and for the District of Columbia 
A TRUE BILL 


/s/ Ferdinand E. Walter 
Foreman. 


[ Filed April 21, 1953] 
PLEA OF DEFENDANT 
On this 17th day of April, 1953, the defendants: Willie Lee 
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Stewart, Annie Lee Stewart, and Willis Daniels, appearing in proper 
person and by their attorney Foster Wood, Esquire, being arraigned 
in open Court upon the indictment, the INDICTMENT being READ to 


them, pleads Not Guilty thereto. 


#1. The defendant is remanded to the District of Columbia Jail. 
EACH: The defendant is granted ten (10) days in which to file such 


motions as he may be advised. 
By direction of 


Henry A. Schweinhaut 


Presiding Judge 


Criminal Court #One 
HARRY M. HULL, Clerk 


By /s/ Paul A. er 
United States Attorney puty (Cler: 


Present: 


By’ Victor Caputy 
Asst. U.S. Attorney 


* * * 


[ Filed October 24, 1957] 


ORDER 


Upon consideration of the motion of counsel for the defendant 


herein, and there being no objection thereto on behalf 
it is, this 24th day of October, 1957, 


of the Government , 


ORDERED, that the defendant, Willie Lee Stewart, be com- 
mitted to Saint Elizabeths Hospital, Washington, D.C. , pursuant to 
D.C. Code, 24-301, as amended, for a period of sixty days; and it 


is further 


ORDERED, that the Superintendent of that institution shall cause 
the defendant to be examined pursuant to the aforementioned section 
and shall under a report to the Court which shall state the opinion of 
the appropriate official or officials of that institution as to whether or 
not the defendant is presently of sound mind and is able to understand 
the nature of the charges against him and assist in the preparation of 


his defense; and it is further 
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ORDERED, that upon report of the Superintendent to the Clerk 
of this Court that the defendant is of sound mind, and able to understand 
the nature of the charges against him and assist in the preparation of 
his own defense, if that be his finding, the United States Marshal for the 
District of Columbia shall transport the defendant to the District of 
Columbia Jail to await further proceedings herein; and it is further 

ORDERED, that if the defendant be found and reported to be of 
unsound mind he shall remain at Saint Elizabeths Hospital pending 
proceedings regarding his commitment. 

es /s/_ ¥. Dickinson Letts 


No Objection: 


/s/ ¥.G.Smithson, 
Asst. U.S. Attorney 


[ Filed February 18, 1958] 


ORDER 

Upon consideration of the order of this Court committing the 
defendant to Saint Elizabeths Hospital for a mental examination, and 
upon consideration of the oral representation made to the Court by the 
United States Attorney that the Superintendent of Saint Elizabeths Hos- 
pital desires more time to complete the examination of this defendant 
and to continue close scrutiny of his daily behavior in order to more 
accurately determine the required opinion of whether or not the defend- 
ant understands the nature of the charges against him and is able to 
properly assist counsel in his own defense, it is this 18th day of Feb- 
ruary 1958, 

ORDERED that the commitment of said defendant shall be ex- 
tended for 60 days from the date of this order. 

| /s/ Bolitha J. Laws 
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[ Filed April 16, 1958] 


Department of 
Health, Education, and Welfare 
Saint Elizabeths Hospital 
Washington 20, D. C. 


Re: Willie L. Stewart 
April 14, 1958 


The Clerk 

Criminal Division 

United States District Court 
for the District of Columbia 

United States Courthouse 

Washington 1, D.C. 


Dear Sir: 
Mr. Willie L. Stewart (Criminal Numbers 631-53, 632-53, and 
633-53) was committed to Saint Elizabeths Hospital December 16, 1957 
for a period of not to exceed sixty days, upon an order signed by Judge 
_F. Dickinson Letts, to be examined by the psychiatric staff of this hos- 
pital. It was further ordered that a written report of our findings be 
submitted to the Court as to the present sanity or mental competency of 
Willie L. Stewart to stand trial. A subsequent order extending this . 
commitment for an additional period of sixty days was issued by Chief 
Judge Bolitha J. Laws. | 
Mr. Stewart's case has been studied intensively since the date 
of his admission to Saint Elizabeths Hospital and he has been examined 
by several qualified psychiatrists attached to the medical staff of Saint 
Elizabeths Hospital as to his mental condition. On February 3, 1958 
and April 14, 1958, Mr. Stewart was examined and the case reviewed in 
detail at medical staff conferences. We conclude, as|the result of our 
examinations and observation, that Willie L. Stewart is mentally com- 
petent to understand the proceedings against him and to properly assist 
in his own defense. 
Sincerely yours, 


/s/ Winfred Overholser, M.D. 
Superintendent 


[ Filed June 5, 1958] 


PETITION FOR FURTHER MENTAL EXAMINATION AND 
HEARING ON THE DETERMINATION OF DEFENDANT'S 


MENTAL COMPETENCY 

This petition is filed on behalf of the defendant, Willie Lee 
Stewart, by his court appointed counsel, pursuant to provisions of 18 
U.S.C., Section 4244, for the purpose of requesting that the court 
order a further mental examination of the defendant and following that 
conduct a hearing for the purpose of determining whether the defendant 
is presently of unsound mind and whether or not he is able to understand 
the nature of the charges against him and to effectively assist counsel 
in the preparation of his defense. 


This defendant has twice been tried in the United States District 
Court for the District of Columbia on a charge of first degree murder 
and has been convicted on each occasion. Each conviction has been 
reversed by the United States Court of Appeals for the District of Colum- 
bia. The defendant has been held in the District of Columbia jail for a 
period of five years and during part of this time he has been under the 
sentence of death imposed following his convictions in this court. 


Petitioners have talked with the defendant concerning the charge 
against him and for the purpose of preparing his defense. It is the 
opinion of petitioners that this defendant does not understand the nature 


of the charges against him and has not been able to assist counsel at all 
in the preparation of his defense. 


The defendant was committed to St. Elizabeth's Hospital pursuant 
to a similar petition filed on his behalf by a former counsel for the 
defendant under an order signed by this court on October 24, 1957. 
Thereafter, the defendant was transferred to St. Elizabeth's Hospital 
for a period of sixty: (60) days. - Following this sixty-day period the 
hospital authorities requested an additional sixty days to examine the 
defendant which extension was granted by Judge Laws by Order dated 
February 18, 1958. The hospital authorities requested additional time 
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to complete their examination of the defendant as stated in the letter 

filed herein for the purpose of continuing close scrutiny of the defendant's 
daily behavior in order to more accurately determine the mental condition 
of the defendant. Counsel for defendant have talked with Dr. Cushard who 
was in charge.of the examination of the defendant at St, Elizabeth's Hospi- 
tal. It is Dr. Cushard's opinion as related to counsel that the defendant 

is of sound mind and is a malingerer. It is significant that at the two 
trials of this defendant it was conflicting psychiatric testimony as to 
whether the defendant was of sound mind at the time the crime was com- 
mitted. It is also significant that the hospital authorities at St. Elizabeth's 
Hospital could not form a determination of the defendant's mental capacity 
in sixty days which is usually ample but requested an additional sixty days 
for further examination. 


In view of the serious nature of the charge and the fact that this 
defendant has been convicted on two occasions of first degree murder 
and sentenced to death, it is submitted that an additional examination 
of this defendant, perhaps by doctors at the District of Columbia Munici- 


pal Hospital or private physicians at the expense of the government, 
should be conducted and that following their reports this court require 
that both the doctors at St. Elizabeth's and the doctors to be appointed 
by this court to'‘appear in court and testify and be subject to cross- 
examination for the purpose of permitting the court to make a judicial 
determination of the defendant's mental competency at this time. 


Counsel for the defendant believes on the basis of their interviews 
with the defendant that he is not capable of assisting in the preparation 
of his defense and that he does not understand the nature of the charges 
against him nor the possible consequences of a conviction on this charge. 
The defendant has denied to counsel that he has ever been tried for these 
charges, although the records indicate that he has twice been tried in this 
court and sentenced to death. 
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The government could not be prejudiced by this request to have 
additional mental examinations of this defendant and as this court is 
well aware, many times reputable psychiatrists take a different view 
of the mental condition of an individual-based upon their own examina- 
tion. The defendant is precluded from having this examination at the 
present time because of his poverty, therefore, in view of the serious 
nature of the charges against this defendant, it is respectfully submitted 
that this court should order an additional mental examination of the de- 
fendant by doctors other than those at St. Elizabeth's Hospital and that 
a hearing then be held to determine the mental competency of the ac- 
cused to determine whether or not the defendant is of unsound mind at 
the present time and whether or not he is able to understand the nature 
of the charges against him and to assist effectively in the preparation of 
his defense. 


Respectfully submitted, 


/s/ Edward L. Carey 


/s/ Robert L. Ackerly 


SERVICE ACKNOWLEDGED: 
June 5, 1958 


/s/ Oliver Gasch 
United States Attorney 
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[ Filed July 1, 1958] 


ORDER 
Upon consideration of the Petition of defendant by and through 
his counsel of record for a further mental examination of the defendant 
and the opposition of the Government thereto, it is by the Court this 
1st day of July, 1958, 
ORDERED, That the defendant, Willie Lee Stewart, be commit- 
ted to the District of Columbia General Hospital pursuant to the provi- 
sions of Title 24, D.C. Code, Section 301, as amended, for a period 
of 60 days; and it is further 
ORDERED, That the Chief: Psychiatrist of said hospital shall 
cause an examination to be made of the defendant and shall render a 
report to the Court of the results of said examination; said examination 
shall be made for the purpose of determining whether or not the defend- 
ant is presently of sound mind and is able to understand the nature of 
the charges pending against him and whether the defendant is able to 
effectively assist counsel in the preparation of his defense; and it is 
further 
ORDERED, That if the report of the Chief Psychiatrist to the 
Court shall be that the defendant is of sound mind, able to understand 
the nature of the charges pending against him and to effectively assist 
counsel in the preparation of his own defense, then the United States 
Marshal for the District of Columbia shall transport the defendant to 
the District of Columbia jail to await further proceedings herein; and 
it is further 
ORDERED, That if the defendant be found and reported by said 
Chief Psychiatrist to be of unsound mind or not able to understand the 
nature of the proceedings against him or not able to effectively assist 
counsel in the preparation of his defense, he shall remain in said hos- 
pital pending further proceedings in this Court. 


/s/ Edward A. Tamm 
Judge 


Seen: F.G.Smithson: /s/ 
Asst. U.S. Attorney 
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Government of the District of Columbia 
| D. C. General Hospital Ann 
Washington 3, D. C. 


August 20, 1958 
Mr. Harry M. Hull aM 
Clerk Criminal Division 
U.S. District Court, for 
The District of Columbia 
3rd & Constitution Ave. N.W. 
Washington, D.C. 


Dear Sir: 
This patient was admitted to District of Columbia General Hos - 
pital July 3, 1958. 
Psychiatric examination reveals Mr. Stewart to be sane, com- 
petent and capable of participating in his own defense. 
He may be returned to Court at any time. 
Sincerely yours, 


| /s/ James A. Ryan, M.D. 
Assistant Chief Psychiatrist 


| 
JOHN D. SCHULTZ, M.D. 
Chief Psychiatrist 
xk * 


[ Filed October 27, 1958] 
ORDER 

Upon consideration of the motion of the defense counsel in the 
above-entitled case wherein the defendant is charged with first degree 
murder , 

And upon consideration of the purported testimony of Dr. E. Y. 
Williams, psychiatrist, Howard University, who has stated that the 
defendant is presently of unsound mind, and is so mentally incompetent 
as to be unable to understand the proceedings against him or to properly 
assist counsel in his own defense, it is 

ORDERED, that Dr. Mary V. MciIndoo, psychiatrist, D.C. 
General Hospital, who has previously examined the defendant on 
August 20, 1950, make a mental examination, and it is 
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FURTHER ORDERED, that Dr. Mcindoo file a written report 
with this Court no later than 10 A.M. October 28, 1958, stating if at 
present the defendant is, in her opinion, presently of sound mind and 
able to understand the nature of the proceedings against him and 
properly to assist in his own defense. 


/s/_ ¥. Dickinson Letts 
Judge, United States District Court 


Dated: October 27, 1958 


[ Filed October 30, 1958] 


ORDER 
Upon consideration of the Motion of the defendant that he be fur- 
nished with a daily copy of the transcript of proceedings of the trial in 
the above case and the proceedings which were held on October 28 and 
29, 1958, in the above case and it appearing to the Court that the de- 
fendant is proceeding in forma pauperis and that the indictment charges 
murder in the first degree and the Court being satisfied that the defend- 
ant is without funds to purchase said transcript, 
It is by the Court this 30th day of October, 1958, 
ORDERED: 
That the Court reporter be and she is hereby directed to furnish 
to said defendant a copy of the transcript of proceedings in the above 
cause held on October 28 and 29, 1958, and a daily copy of the trans- 
cript of the trial now set for November 12, 1958; and, 
That the cost of said transcripts be paid by the Administrative 
Office of the United States Courts, in accordance with|Bulletin 320 and 
Title 28 of the United States Code, Section 753 (b) and (f) as amended. 


/s/ ¥. Dickinson 
Judge 


No Objection: 


F.G. Smithson /s/ 
Asst. United States Attorney 


ees 
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[ Filed October 30, 1958] 
ORDER 

Upon consideration of the motion filed on behalf of the defendant , 
pursuant to 24 D.C. Code, Sec. 301, as amended, seeking a judicial 
determination of his mental competency to stand trial, that is, a deter- 
mination whether or not the defendant is presently of sound mind, cap- 
able of understanding the nature of the charges against him and of 
properly assisting counsel in his own defense, 

And upon consideration of the opposition filed thereto on behalf 
of the government, 

And upon consideration of the testimony elicited during the 
course of a hearing on said motion which was ordered by this Court, 
the following facts are determined: 

1. That the defendant is presently of sound mind, i.e., able to 

understand the proceedings against him and properly to assist 

in his own defense; 

2. That the defendant is malingering. 

Therefore, it is this 30th day of October 1958, 

ORDERED that the defendant shall stand trial on the charges con- 
tained in the indictment against him on November 12, 1958, and that the 
defendant is determined to be of sound mind, that is, able to understand 
the nature of the proceedings against him and to assist properly in his 
own defense. 


/s/ F. Dickinson Letts 
Juage 


[ Filed November 25, 1958] 
On this 25th\ day of November 1958 came again the parties afore- 
said in manner as aforesaid and the same jury as aforesaid in this 


cause, the hearing of which was respited yesterday; whereupon after 
hearing further of the evidence, arguments of counsel and charge of the _- : 
Court, the alternates are discharged and the jury retires to consider 

their verdict; and thereupon the said jury returns into open Court and 
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upon their oath say that they find the defendant guilty as charged; and 
thereupon the jury is polled and each and every member say that they 
find the defendant guilty as charged. 
The defendant is remanded to the District Jail. 

By direction of 


F. Dickinson Letts 
Presiding Judge 
Criminal Court #2 


HARRY M. HULL, Clerk 


SS By /s/ Wm. eae 
United States Attorney Deputy Cler 


By Fred Smithson 
Asst. U.S. Attorney 
xx * 


[ Filed November 25, 1958] 


DEFENDANT'S REQUEST FOR INSTRUCTION 
NO. 1 


You are instructed that if you are convinced beyond a reasonable 
doubt that the defendant was not suffering from a diseased or defective 
mental condition at the time that he committed the robbery with which 
he is charged, then you may find him guilty. However, unless you be- 
lieve beyond a reasonable doubt either that he was not suffering from a 
diseased or defective mental condition or that the act was not the 
product of such abnormality, you must find the defendant not guilty by 
reason of insanity. You are instructed that a person charged with 
crime is not criminally responsible if his unlawful act was the product 
of a mental disease or mental defect. 

Durham v. United States, 1954, 214 F.2d. 862. 


[ Denied ~ F.D.L.] 


[ Filed November 25, 1958] 


DEFENDANT'S REQUEST FOR INSTRUCTION 
NO. 2 


You are instructed that if you find that the defendant was suffer- 
ing from a mental disorder or defect not amounting to insanity at the 
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time of the commission of this crime thus not sufficient to excuse him 
from criminal responsibility under the test that I have already given 
you and if you find that such mental disorder or defect deprived him of 
the ability to form the intent to commit a robbery, then in that event 
you may find him guilty of murder in the second degree. 


Stewart v. United States, 1954, 214 F.2d. 879. 
[Denied - F.D.L.] 


[ Filed November 25, 1958] 


DEFENDANT'S REQUEST FOR INSTRUCTION 
NO. 3 


You are instructed that the crime of murder in the first degree 
with which the defendant is charged is defined as follows: 

Whoever, being of sound memory and discretion, kills another 

purposely, either of deliberate and premeditated malice or by 

means of poison, or in perpetrating or attempting or perpetrate 
any offense punishable by imprisonment in the penitentiary, or 
without purpose so to do kills another in perpetrating or attempt- 
ing to perpetrate any arson. . .rape, mayhem, robbery or kid- 
napping or in perpetrating or attempting to perpetrate any 
housebreaking while armed with or using a dangerous weapon 

is guilty of murder in the first degree. 

You must, therefore, be convinced beyond a reasonable doubt 
that the defendant was at the time that this crime was committed of 
sound memory and discretion. If you believe beyond a reasonable 
doubt from the evidence that the defendant committed a homicide with 
which he is charged, but if you believe that he was at that time suffer- 
ing from a mental disorder or mental defect not amounting to insanity 
but sufficient to deprive him of the necessary sound memory and dis- 
cretion as required by law for murder in the first degree, then you 
may find him guilty of murder in the second degree. 

Stewart v. United States, 1954, 214 F.2d. 879. 


[Denied - F.D.L. ] 
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DEFENDANT'S REQUEST FOR INSTRUCTION 
NO. 4 


You are instructed that since the sanity of the defendant is in 
issue the government must prove beyond a reasonable doubt as one of 
the necessary elements of this prosecution that the defendant was at 
the time this crime was committed sane and not suffering from any 


mental disease or mental defect. If you are convinced beyond a reason- 
able doubt that the defendant committed the homicide with which he is 
charged and if you find from the evidence that the defendant was suffering 
from a mental disorder or mental defect not amounting to insanity, you 
may apply the principle of diminished responsibility for a criminal act 

of one who is suffering from a mental disorder or mental defect short 

of insanity and find the defendant guilty of murder in the second degree. 


Stewart v. United States, 1954, 214 F.2d. 879. 
Tae ee [Denied, F.D.L.] 


[ Filed November 25, 1958] 


DEFENDANT'S REQUEST FOR INSTRUCTION 
NO. 5 


You are instructed that if you find that the commission of this 
crime was the product of a mental disease or mental defect suffered by 
the defendant at the time the crime was committed, you must find the 
defendant not guilty by reason of insanity. If your verdict is that the 
defendant is not guilty by reason of sanity, the defendant will be con- 
fined in a hospital for the mentally ill until the superintendent of that 
hospital has certified and the Court is satisfied that this defendant has 
recovered his sanity and will not in the reasonably foreseeable future 
be dangerous to himself or others. Before the defendant can be re- 
leased from the hospital, the superintendent of the hospital and the 
Court must be satisfied that the defendant is free from such abnormal 
mental condition as would make him dangerous to himself or the com- 
munity in the reasonably foreseeable future. Thus, even if the defend- 
ant's mental health should improve in the future, if there remains an 
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abnormal mental condition which is certified as a source of potential 
danger, he will be confined in the hospital and retained in custody as 
long as this condition exists. 


Catlin v. United States, 1957, 102 U.S. App. D.C. 127, 251 F.2d. 
368. 


Overholser v. Leach, 1958, 14,480, CADC, (Opinion amended by order 
filed September 18, 1958). 
[ Denied - Given in Substance - F.D.L.] 


[ Filed November 25, 1958] 


DEFENDANT'S REQUEST FOR INSTRUCTION 
NO. 6 


You are instructed that before you can find the defendant guilty 
as charged in the indictment, you must be satisfied beyond a reasonable 
doubt that the evidence establishes each and every element of the crime 
with which he is charged. Murder in the first degree requires that the 
person accused be of sound memory and discretion at the time the crime 
was committed. There has been evidence that the defendant was suffer- 
ing from a mental disease or mental defect at the time that the crime 
was committed. You must believe, therefore, beyond a reasonable 
doubt from all the evidence that the defendant was not suffering from a 
mental disease or mental defect which deprived him of his sound mem- 
ory and discretion at the time the crime was committed before you may 
find him guilty as charged. If you find that this unlawful act was the 
product of a mental disease or mental defect, then you must find the 
defendant not guilty by reason of insanity. If you find from the evidence 
that the defendant was suffering from a mental disease or a mental de- 
fect not sufficient to establish insanity at the time of the commission 
of this unlawful act, but you find that such mental disorder or mental 
defect deprived him of the sound memory and discretion required by 
law for murder in the first degree, you may find him guilty of murder 
in the second degree. 

Stewart v. United States, 1954, 214 F.2d. 879. 


[Denied - F.D.L.] 
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[ Filed November 25, 1958] 


DEFENDANT'S REQUEST FOR INSTRUCTION 
NO. 7 


You are instructed that there are two factors in this defense, 
(1) a mental disease or mental defect and (2) a direct relationship 
between that disease and the alleged criminal act. 

If the disease produces a mental derangement of such character 


as necessarily toinfluence the accused's every action, there is no 


further problem. Theproblem we face comes from illness of lesser 
scope, what the authorities of a century ago called "partial insanity". 

A bit of underlying philosophy and history is helpful. A common- 
law crime consists of an act and a vicious mind prompting the act. The 
basic import of the criminal law is punishment for a vicious will which 
motivates a criminal act. To understand the defense of insanity one 
must keep constantly and clearly in mind the basic postulate of our 
criminal law--"'a free agent confronted with a choice between doing 
right and doing wrong and choosing freely to do wrong." If in the doing 
of the act a man is not a free agent, or not making a choice, or unknow- 
ing of the difference between right and wrong, or not choosing freely, 
or not acting freely, he is outside the postulate of the law of punishment. 
An insane man is not held responsible, because he has not a criminal 
mind in respect to the act he committed. Experience and science have, 
of course, caused us long ago to reject the idea that exculpation is only 
for the individual who is indeed "without mind", like a|wild beast. 

When we say the defense of insanity requires that the act be a 
"product of" a disease, we do not mean that it must be a direct emis- 
sion, or a proximate creation, or an immediate issue of the disease in 
the sense, for example, of Hadfield's delusion that the Almighty had di- 
rected him to shoot George III. We do not mean to restrict this defense 
to such cases; many mental diseases so affect areas of the mind that 
some or all of the mental elements requisite to criminal liability under 
the law are lacking. [ Denied - F.D.L.] 
Carter v. United States, 102 U.S. App. D.C. 227. 
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MOTION FOR NEW TRIAL 

The defendant moves that the Court grant a new trial in the 
above case for the following reasons: 

1. The Court erred in denying defendant's motion for acquittal 
made at the conclusion of the government's case and at the conclusion 
of the evidence. 

2. The Court erred in permitting testimony of the witness 
Clarke to be read into the record over defendant's objection. 

3. The Court erred in permitting the attorney for the govern- 
ment to continually use leading questions in examining witnesses over 
the objection of the defendant, thus denying defendant a fair trial. 

4. The Court erred in permitting the attorney for the govern- 
ment to ask the defendant whether he had taken the stand in any other 
proceedings and in refusing to grant defendant's motion for mistrial 
on the basis of this question. 

5. The defendant was substantially prejudiced and deprived of 


a fair trial by the testimony of the witnesses Cushard, Jones and 
McIndoo whose testimony related only to the defendant's competence 
to stand trial, an issue which had been determined by the Court in ad- 
vance of trial, and which had no bearing on defendant's guilt or inno- 
cence. 


6. The Court erred in charging the jury and in refusing to 
charge the jury as requested by the defendant. 

7. The Court erred in denying defendant's several motions for 
a mistrial. 

8. And for such other and further reasons as may be brought to 
the attention of the Court on the hearing of this motion. 

WHEREFORE, the defendant moves that the Court grant a new 
trial in the above proceeding. 

| /s/ Edward L. Carey 


/s/ Robert L. Ackerly 
ATTORNEYS FOR DEFENDANT 
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On this 19th day of December, 1958, came the attorney of the 
United States, the defendant in proper person and by counsel, Edward 
Carey and Robert Ackerley, Esquire; whereupon consideration of the 


motion for a new trial, the same is by the Court denied, 
The defendant is remanded to the D.C. Jail. 
By direction of 
F. Dickinson Letts 


Presiding Judge 
Criminal Court #2 


HARRY M. HULL, Clerk 
Present: By /s/ Wm. R. Harper 


United States Attorney puty 


By Frederick Smithson 
Asst. U.S. Attorney 


* * * 


[ Filed January 23, 1959] 


JUDGMENT AND COMMITMENT 


lerk 


On this 23rd day of January, 1959, came the attorney of the 
Government, and the defendant appeared in person and by counsel, 


Edward Carey and Robert Ackerley, Esquire. 


IT IS ADJUDGED That the defendant has been convicted upon his 


plea of not guilty and a verdict of guilty of the offense of 


Violation 


Section 2401, T. 22, D. C. Code and Violation Section 2901, T. 22, 


D.C. Code as charged: 


And the Court having asked the defendant whether he had any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 


IT IS ADJUDGED That the defendant is guilty as 
convicted. 
The sentence of the Court was as follows; and it 


charged and 


is so adjudged: 


Willie Lee Stewart, you have been found guilty upon an indictment 
including the charge for the offense of murder in first degree, and, upon 
the verdict of guilty, you are hereby sentenced to the punishment of 
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death by electrocution; and it is 

ORDERED That you, Willie Lee Stewart, be forthwith taken to 
the District of Columbia Jail, otherwise known as the Washington 
Asylum and Jail, in the District of Columbia, and there be kept in close 
confinement; and that on the 24th day of April, A.D. , 1959, you be 
taken to the place prepared for your execution in the District of Colum- 
bia Jail, and that then and there you be electrocuted according to law; 
and it is 

FURTHER ORDERED That a certified copy of this judgment and 
commitment be transmitted by the Clerk of the United States District 
Court for the District of Columbia to the Superintendent of the aforesaid 
District of Columbia Jail not less than ten days prior to the time fixed 
in this judgment of the Court for the execution of the same. 


/s/ ¥. Dickinson Letts 
| CHIEF JUDGE 


[ Filed February 2, 1959] 
NOTICE OF APPEAL 
Name and address of appellant: Willie Lee Stewart, District Jail 
Name and address of appellant's attorney: Robert L. Ackerly, 1625 K 
Street, N.W., Wash. 6, D.C.; Edward L. Carey, 821 Fifteenth 
St., N.W., Wash., D.C. 
Offense: First Degree Murder 
Concise statement of judgment or order, giving date, and any sentence: 
Guilty as charged- Sentenced to death on January 16, 1959. 
Name of institution where now confined, if not on bail: District Jail 
I, the above-named appellant , hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit from the 
above-stated judgment. 


February 2, 1959 
/s/ Edward L. Carey /s/ Robert L. Ackerly 
Attorney for Appellant Attorney for Appellant. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. Where a defendant demeans himself as insane on the 
stand, is evidence of malingering admissible in rebuttal? 

2. Where a defendant takes the stand for the first time 
at a third trial and refuses to admit on direct examination 
to being tried before, may he be asked on cross-examination 
if he had previously taken the stand? 

3. Where as a basis for qualification an expert testifies he 
studied under a named psychiatrist, may not the well-known 
views of the teacher on the mental condition of criminals be 
elicited as well as the extent of adherence by the student? 

4. Has appellant demonstrated an abuse of discretion in 
failing to order production of an officer’s investigatory 
notes? 


5. Was appellant entitled to grand jury minutes possibly 


relating to a mere denial of guilt? 

6. Was appellant’s objection to introduction of his finger- 
print chart timely and substantial? 

7. Was the murder weapon improperly admitted because 
formal and cumulative testimony of an officer, since re- 
tired, who had previously testified twice, was read to the 
jury? 

8. Should the Court adopt the doctrine of diminished 
responsibility in a robbery-murder case where specific in- 
tent to kill is immaterial? 

9. Was there error in the court’s instruction on first 
degree murder, appellant having included the descriptive 
element of robbery in the erroneous context of a request 
that the doctrine of diminished responsibility be submitted 
to the jury? 


(a) The Commission of the Crime 
(b) The Defense of Insanity 


Statute Involved 


Argument: 


L Where a defendant demeans himself as insane on the 
stand, evidence of malingering is admissible in re- 


IIL. It is proper to inquire 
views of a teacher under whom, for purposes of quali- 
fication, an expert states he has studied 

IV. Appellant was not entitled to the 


IX. The court did not err in 


to 
charge between the identical terms = 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIBCUIT 


No. 14,991 
Wri Lee Srewakt, APPELLANT, 
v. 


Usrrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In April, 1953, an indictment was returned charging ap- 
pellant, Willie Lee Stewart, with having on March twelfth 
shot and killed Harry Honikman in the perpetration of 
robbery. The second count charged robbery. This is an 
appeal arising from appellant’s third conviction on both 
counts. 

Two previous reversals were reflected in three appellate 
proceedings? and the following two opinions: (1) Stewart 


1 Pages of the latest trial transcript (D.C. Cir. No. 14991) will 
be proceeded by the abbreviation “Tr.” to distinguish a transcribed 
hearing on competency (which was independently paginated) and 

records which will be appropriately described. 1st conviction: 
(D.C. Cir. 11891): The judgment of conviction, filed July 1, 1953, 
was reversed July 15, 1954. 2d conviction: (D.C. Cir. Nos. 12586 
and 12944): The second conviction was the subject of two appel- 


(1) 


2 


v. United States, 94 U.S. App. D.C. 293, 214 F.2d 879 (D.C. 
Cir. 1954) (Reversal was for error in a charge, before 
Durham which attempted a confusing distinction between 
mental disease and mental disorder. As explained in terms 
of a choice between ‘‘physiological’’ mental disease and 
a ‘‘pathological’’ condition, the charge was rendered er- 
roneous because suggesting physical deterioration was ne- 
cessary to establish a defense of insanity. The foregoing 
was incident to an exposition of the trial judge’s views on 
psychopathy, advanced despite the fact that appellant had 
not been diagnosed as psychopathic or sociopathic.) (2) 
Stewart v. United States, 101 U.S. App. D.C. 51, 247 F.2d 
42 (D.C. Cir. 1957) (Reversal (5-4) was for unassigned 
error of the prosecutor in arguing credibility of lay wit- 
nesses). 
(a) 


The Commission of the Crime 


The evidence that appellant shot Mr. Honikman in the 
course of robbing him in his grocery conforms substantially 
with that introduced at his two previous trials. Apposite 
here, therefore, is the previous judgment of this Court on 
preceding records: 


“<Tn both trials the evidence made it unmistakable that, 
if the appellant was legally sane, he was guilty of the 
homicide charged against him.?”’ 


On Thursday, March 12, 1953, Harry Honikman, aged 
sixty-five and partially deaf, operated a small grocery store 


late proceedings. On motion of the appellant the case (D.C. Cir. 
No. 12586) was remanded May 18, 1955 for entry of a formal 
written judgment conforming to Fed. R. Crim. P. 32(b). (On April 
14, 1955 a similar remand had been ordered in Carter v. United 
States, 96 US. App. D.C. 40, 223 F.2d 332 (D.C. Cir. 1955), cert. 
denied, 350 U.S. 949 (1956):) The remand terminated D.C. Cir. 
12586, the judgment of reversal bearing the number D.C. Cir. 12944 
(101 U.S. App. D.C. 51, supra). 

2101 US. App. D.C. 51, 52. See also 94 US. App. D.C. 294: 
“There is not the slightest doubt from the evidence . . . that 
he committed the offense.” : 
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of Eighth and East Capitol Streets, 


SE. (Tr. 20, 22, 25)- Along the left side of the store 
orth to south), there was first a candy 
ted by a potato chip rack, pushed 


on the southwest corner 


permitted egress to 

from a long refrigerated showcase which lined the rear 

wall (Gov. Ex. 1-F, ibid.). Immediately to the right of the 
with a bottle attached (Gov. Ex. 1-B, 


nikman Burka, daughter of the proprietor, 
arrived at the store near closing time (Tr. 24). Her mother 
21). As the last customer was 
leaving appellant entered (Tr. 21, 23). Appellant bought 
a bottle of orange soda which he drank at the box at the 
front door (Tr. 99-23). He also purchased & tinfoil package 
of potato chips, later throwing the bag sn a wastebasket 
(Tr. 23). Having finished dri alked to 


(Tr. 93-24). It was 
Mr. Honikman told appellant he 


asked him if he would mind 
at it in a bag (Tr. 24). 


his hand and said ‘‘OKay, this is it’’ (Tr- 25). As 
t, his daughter screamed 


“Paddy, give him the money!”” Thereupon appellant shot 
Mr. Honikman through the heart (Tr. 14, 96). Falling in 
his daughter’s arms, Mrs. Burka laid him on the floor (Tr. 


26). . 

mmanded Mrs. Honikman to open the © 
register and was told «You killed my husband. Open the 
register yourself”’ (Tr. 54). Shoving the candy i 


counter out of the way, appellant scooped money out of the 
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v. United States, 94 U.S. App. D.C. 293, 214 F.2d 879 (D.C. 
Cir. 1954) (Reversal was for error in a charge, before 
Durham which attempted a confusing distinction between 
mental disease and mental disorder. As explained in terms 
of a choice between ‘‘physiological’’ mental disease and 
a ‘‘pathological’’ condition, the charge was rendered er- 
roneous because suggesting physical deterioration was ne- 
cessary to establish a defense of insanity. The foregoing 
was incident to an exposition of the trial judge’s views on 
psychopathy, advanced despite the fact that appellant had 
not been diagnosed as psychopathic or sociopathic.) (2) 
Stewart v. United States, 101 U.S. App. D.C. 51, 247 F.2d 
42 (D.C. Cir. 1957) (Reversal (5-4) was for unassigned 
error of the prosecutor in arguing credibility of lay wit- 
nesses). 
(a) 


The Commission of the Crime 


The evidence that appellant shot Mr. Honikman in the 
course of robbing him in his grocery conforms substantially 


with that introduced at his two previous trials. Apposite 
here, therefore, is the previous judgment of this Court on 
preceding records: 


‘<Tn both trials the evidence made it unmistakable that, 
if the appellant was legally sane, he was guilty of the 
homicide charged against him.”’’ 


On Thursday, March 12, 1953, Harry Honikman, aged 
sixty-five and partially deaf, operated a small grocery store 


late proceedings. On motion of the appellant the case (D.C. Cir. 
No. 12586) was remanded May 18, 1955 for entry of a formal 
written judgment conforming to Fed. R. Crim. P. 32(b). (On April 
14, 1955 a similar remand had been ordered in Carter v. United 
States, 96 US. App. D.C. 40, 223 F.2d 332 (D.C. Cir. 1955), cert. 
denied, 350 US. 949 (1956):) The remand terminated D.C. Cir. 
12586, "the judgment of reversal bearing the number D.C. Cir. 12944 
(101 US. App. D.C. 51, supra). 

2101 US. App. D.C. 51, 52. See also 94 U.S. App. D.C. 294: 
“There is not the slightest doubt from the evidence .- . . that 
he ‘committed the offense.” : 
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on the southwest corner of Eighth and East Capitol Streets, 
S.E. (Tr. 20, 22, 25). Along the left side of the store 
from front to rear (north to south), there was first a candy 
display case, surmounted by a potato chip rack, pushed 
up against a counter on which there was a cash register 
(Gov. Ex. 1-D, Tr. 35). A space at the southeast corner 
permitted egress to the center aisle from the counter and 
from a long refrigerated showcase which lined the rear 
wall (Gov. Ex. 1-F, ibid.). Immediately to the right of the 
entrance was a box with a bottle attached (Gov. Ex. 1-B, 
ibid.). The right wall was lined with shelves (Gov. Ex. 
3-A, tbid.). 

Mrs. Edith Honikman Burka, daughter of the proprietor, 
arrived at the store near closing time (Tr. 24). Her mother 
and father were there (Tr. 21). As the last customer was 
leaving appellant entered (Tr. 21, 23). Appellant bought 
a bottle of orange soda which he drank at the box at the 
front door (Tr. 22-23). He also purchased a tinfoil package 
of potato chips, later throwing the bag in a wastebasket 
(Tr. 23). Having finished drinking, appellant walked to 
the counter and asked for another bottle of orange soda 
(Tr. 23-24). It was then about nine P.M., closing time. 
Mr. Honikman told appellant he wished to close up and 
asked him if he would mind taking the soda with him. 
Appellant agreed and asked him to put it in a bag (Tr. 24). 
Mr. Honikman came from behind the counter to give ap- 
pellant the package (Tr. 25). 

Mr. Honikman’s daughter recounted that appellant then 
stood with his back toward her. He turned with a pistol in 
his hand and said ‘‘Okay, this is it”’ (Tr. 25). As Mr. Honik- 
man did not hear appellant, his daughter screamed 
“‘Daddy, give him the money!’’ Thereupon appellant shot 
Mr. Honikman throngh the heart (Tr. 14, 26). Falling in 
his daughter’s arms, Mrs. Burka laid him on the floor (Tr. 
26). : 
Appellant commanded Mrs. Honikman to open the 
register and was told ‘‘You killed my husband. Open the 
register yourself”’ (Tr. 54). Shoving the candy display 
counter out of the way, appellant scooped money out of the 
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register with one hand, holding the pistol in the other (Tr. 
26, 54). He then walked out, taking over four hundred 
dollars with him (Tr. 26-27). 

Captain Lawrence A. Hartnett, of the Homicide Squad, 
arrived at ten P.M. (Tr. 126). Mrs. Burka, daughter of the 
decedent, pointed out the soda bottle used by appellant (Tr. 
28, 72-73; Gov. Ex. 6, Tr. 86). Appellant’s potato chip bag 
was recovered from a wastebasket (Tr. 68, 71; Gov. Ex. 
4-A, Tr. 86). The torn top of the bag was also found at the 
right of the entrance (Tr. 75; Gov. Ex. 4-B, Tr. 86). 

Sergeant Robert Sandberg, Identification Bureau, Metro- 
politan Police, found two separate impressions of a right 
index finger on the bottle (Tr. 103; Gov. Ex. 6, Tr. 86), and 
an identifiable print of a right middle finger was found on 
the top of the potato chip bag (Tr. 89, 92; Gov. Ex. 4-B, Tr. 
86). Sergeant Sandberg compared the fingerprints with 
inked impressions (Gov. Ex. 7, Tr. 86) taken by him from 
appellant * and found they were identical. 

On the day of the murder, Thursday, March 12, 1953, 
appellant lived at 415 A Street, N.E., several blocks from 
Mr. Honikman’s grocery. He and his wife, Annie Lee 
Stewart, occupied a room on the second floor (Tr. 130, 132). 
The house was also occupied by appellant’s wife’s brother, 
Willis Daniels, and his wife, Julia Daniels (Tr. 130-131). 
James W. Hamilton testified that he and appellant had been 
in a whist game in appellant’s house the whole day of the 
homicide (Tr. 198, 203). The game having broken up in 
the late afternoon, the witness returned to his home next 
door (Tr. 201). 

When Mr. Hamilton returned at nightfall appellant 
showed him an Iver Johnson revolver. Permitted to 
examine the chamber, the witness noticed it was loaded. 
Upon return of the weapon, appellant stuck it in his belt 
and zipped his jacket to cover it (Tr. 202-206). Appellant 


* Appellant’s sixth argument (Br. 25-28) is that the fingerprints 
were improperly admitted. Appellant failed to move to suppress 
before the third trial. At previous trials his fingerprint chart 
was received without objection. E.g. Record, p. 117, DC. Cir. 
No. 12944, op. cit. supra note 1. 
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did not heed his wife’s request that he remain (Tr. 204-206). 

As he left appellant had on ‘‘blue dungarees . . . and a 
bluish gray zipper type jacket.’’* Appellant returned to 
the card game in an hour or two, dressed in a different out- 
fit (Tr. 206-207). 

On Saturday afternoon, March 14, 1953, two days after 
the crime, Captain Hartnett went to appellant’s house at 
415 A Street, N.E. (Tr. 129). When the captain and two 
other detectives parked across the street, two women en- 
tered the house (Tr. 129-130). Admitted to the house after 
a delay, the captain went to the second floor where he 
knocked at the door of appellant’s room (Tr. 130-131). 
Mrs. Stewart came to the door but gave the name of “‘Jack- 
son’? (Tr. 131-132). By the time the officers found that 
name was false and had returned to the room it was empty 
(Tr. 132). 

In the interim appellant, who had been hiding under the 
bed, escaped to the roof by a ladder and trap door, from 
whence he made his way to Fourth Street where Captain 
Hartnett succeeded in getting him in sight (Tr. 131-38). 
When he saw the captain he increased his pace, entered 
an apartment, and while leaving by a basement exit to 
the alley, was arrested ° by the officer (Tr. 134-35). Appel- 


4These were the same clothes observed by Mr. Honikman’s 
daughter, Mrs. Burka (Tr. 27). Mrs. Burka had given a com- 
plete description to the police when they arrived, including appel- 
lant’s clothes, height and weight (Tr. 27-28). She and the de- 
ceased’s widow had no difficulty selecting appellant from a lineup 
(Tr. 29, 55, 141). 


5 As seen above (note 3) appellant’s sixth argument (Br. 25-28) is 
that appellant’s fingerprints were improperly admitted. Not only 
did appellant fail to move to suppress before the third trial, but 
at the previous two trials his fingerprint chart was received without 
objection (note 3). In his sixth argument appellant concludes tha 
facts of record raise substantial doubt as to whether appellant’s 
arrest was on probable cause. In addition appellant claims this 
conclusion is supported by statements of police in contemporary 
newspaper accounts as to what clues led to appellant (Br. 25-28). 
‘An answer to these contentions is contained in appellee’s sixth 
argument, infra. : : : 
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lant claimed to have been inside a half hour, but when con- 
fronted with the truth admitted having hidden and fled, 
explaining that his flight was for the purpose of warning 
a friend in trouble (Tr. 137-38). 

Appellant denied ever having been in the grocery (Tr. 
137-138). However, there was testimony bearing on con- 
sciousness of guilt. The previous trial testimony given by 
Mrs. Daniel’s, a relative of appellant’s wife, was read on 
behalf of the appellant. She had been a partner in the whist 
game the day of the killing (Tr. 199). On cross-examina- 
tion Mrs. Daniels had testified that the day after the crime 
appellant had upbraided her, stating ‘‘ ‘You are trying to 
start something by telling Annie (appellant’s wife) that I 
did what’s in the paper.’ ’”? When he grabbed her by the 
shoulder she told him if he did not leave her alone she would 
turn him in (Tr. 253). 

Thursday evening, about two hours after Mr. Honik- 
man’s death, the deputy coroner removed from his body a 
thirty-eight caliber lead slug (Tr. 14; Gov. Ex. 2-A, Tr. 16). 
It will be recalled that Mr. Hamilton identified an Iver 
Johnson pistol as the weapon shown him by appellant on 
Thursday, March twelfth, the night of the crime (Tr. 203). 
The following Monday, March sixteenth, Captain Hartnett 
went to an address on Third Street N.E. with appellant’s 
brother-in-law, Willis Daniels (Tr. 142). There one 
Williams, since deceased dug up the pistol in the back yard, 
in the presence of Captain Hartnett, Sergeant Alfred D. 
Clarke and others (Tr. 142-144; Gov. Ex. 5, Tr. 146). 

Special Agent Robert M. Zimmers, a firearms identifica- 
tion specialist in the Federal Bureau of Investigation, test 
fired the pistol, a thirty-eight caliber Iver Johnson revolver 
(Tr. 171, 187). He examined the test bullets (Gov. Ex. 11, 
Tr. 187) together with the slug taken from the body (Gov. 
Ex. 2-A, Tr. 16) in a comparison microscope (Tr. 188-89). 
A photograph was taken under the microscope (Tr. 189; 
Gov. Ex. 12, Tr. 194). A study of the pattern of the barrel 
markings on the bullets led Agent Zimmers to the con- 
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clusion that the bullet which killed Mr. Honikman was fired 
in the pistol* possessed by appellant (Tr. 189-90). 


(b) 
The defense of insanity 


Appellant took the stand and his meaningless answers, 
both on direct and cross-examination, obviously denoted 
either present aberrancy or manifest malingering* (Tr. 


¢ Appellant’s seventh argument (Br. 29) is that it was error to 
permit the reading of previous testimony of Sergeant Alfred D. 
Clarke. At the trial Captain Hartnett testified the sergeant had 
retired and his present whereabouts was unknown to the witness 
(Tr. 142). Sergeant Clarke had testified at the first two trials. 
Record, p. 196, D.C. Cir. No. 11891; Record, p. 134, D.C. Cir. 
No. 12944, op. cit. supra note 1. 

The testimony of Sergeant Clarke, read from the record, was 
that he took the murder weapon to Special Agent Zimmers and 
returned it later to headquarters (Tr. 179-80). As Special Agent 
Zimmers had testified that he received the pistol from Clarke, and 
Captain Hartnett testified that Sergeant Clarke returned it to him 
(Tr. 174, 146), the prosecution offered the transcript only when 
the defense objected that there was a “break in the chain of evi- 
dence from Captain Hartnett to Agent Zimmers” (Tr. 174). For 
additional pertinent facts see argument six, infra. 


7 Prior to appellant’s first trial a motion to determine present 
mental competency had been denied on the basis of “psychiatric 
examinations procured by the United States Attorney which found 
the accused to be of sound mind and capable of participating in 
his defense.” The Court noted that under 18 USC. § 4244, then 
generally operative in the District of Columbia, the trial court 
should procure a mental examination in an appropriate case. Re- 
versal, however, was on other grounds. 94 US. App. D.C. 293, 
294, n. 2. 

Before the second trial the prosecution had reminded the defense 
that there should be an application for the determination of 
present mental competency unless the defense felt appellant was 
presently of sound mind. Record, p. 244, D.C. Cir. No. 12944, 
op. cit. supra note 1. On January 12, 1955, when the case came 
on for trial the second time, defense counsel unequivocally stated 
to the court that he was not “making any motion for any inquiry 
or examination at this time”. Id. at 246. In explanation the 
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393-408). Asked if he would swear to tell the truth, he 
replied ‘‘I don’t know”? (Tr. 393). He testified that he 
talked many times with God who had appointed him to 
conquer the world (Tr. 399-40). A series of questions, 
intended to elicit such matters as his age, his wife’s name, 
and the number of his children, were fruitlessly asked him 
by the defense (Tr. 395 et seq.). Negative answers to these 
questions did not demonstrate loss of memory, appellant 
indicating that he was above question, above human rela- 
tionships, and that the interrogators should answer their 


defense recounted that while two Government psychiatrists had 
found appellant sane, Dr. Williams’ examination in itself had been 
inconclusive and that an opinion that appellant was psychotic 
was possible only in conjunction with additional facts submitted 
to him im the form of a hypothetical question. While not con- 
ceding present soundness of mind, defense counsel stated: “I 
reached the conclusion that the conditions had not changed. In 
other words. in my opinion, his mental condition is the same now 
as it was at the time of the prior examination by the psychiatrists. 
I felt it would be futile to ask the Court to have another examina- 
tion of the man . . . I feel I am doing my duty by this man. 
I don’t feel I have been neglectful of my duty by not filing the 
application.” Id. at 245. 

A lack of communication between appellant and his attorneys was 
first advanced by new counsel subsequent to the reversal of the 
second conviction. In October, 1957, a motion for determination 
of mental competency was filed asserting that appellant, in inter- 
views, exhibited “an almost total absence of memory of past 
events.” Received at Saint Elizabeths Dec. 16, 1957, on April 16, 
1958 appellant was reported as presently of sound mind. Upon 
appellant’s pro se motion new counsel were again appointed that 
month. A petition for further mental examination, filed by 
present counsel in June, 1958, resulted in appellant’s reception at 
D.C. General Hospital on July 3, 1958. On August 22, 1958 he 
was reported as competent to stand trial. Despite the report of 
sanity, a competency hearing was held, at appellant’s request, in 
October. Prior to this hearing Dr. McIndoo, of D.C. General 
Hospital, was ordered on Oct. 27, 1958 to examine the 
at the jail and report to the court the following day, on which 
the hearing started. On October thirtieth the District Court, after 
aaa hearing, determined appellant to be competent to 


9 


own questions® Ibid. Some dangerous questions were 
parried. While claiming that he would kill upon release in 
the course of his divine mission, he was careful to say, when 
asked if he killed Mr. Honikman, that he had not killed any- 
body yet (Tr. 398, 405). : 

In appellant’s behalf it was argued to the jury that his 
manner of testifying illustrated Dr. E. Y. Williams’ 
description of appellant’s claimed psychosis (Tr. 847, 849). 
Dr. Williams testified that he had examined appellant on 
June 21, 1953 (about three months after the murder), this 
examination being inconclusive (Tr. 413-414). He had 
examined appellant on other occasions since the first trial 
(Tr. 439) and found nothing so far to change his former 
conclusion (based in part on appellant’s history) that on 
the date of the crime appellant was suffering from a manic- 
depressive psychosis (Tr. 440). On cross-examination it 
was developed that two weeks before the doctor had 
testified that his new diagnosis was schizo-affective 
psychosis (Tr. 480). On re-direct the doctor explained the 
<< different conclusions’’ resulted from observation of appel- 
lant at ‘“‘two different periods”’, describing schizo-affective 
psychosis as combining both schizophrenia and manic 
depression. The detailed description of this disease con- 
formed to the attitude affected by appellant on the stand.” 


8 The second argument of appellant (Br. 18) is that it was error 
for the prosecutor, in cross-examination, to bring out that it was 
the first time in his various trials that appellant had taken the 
stand. Prior inconsistency, appellant argues (Br. 19), must be 
shown to warrant such a question. Not only was this question 
asked in the context of appellant’s refusal to admit on direct 
examination that he had been tried before (Tr. 398), but (as seen 
in note 7) appellant’s attorneys did not claim any inability to 
communicate with him until well after his second trial. These 
circumstances, together with ample evidence of present malingering, 
indicate the inconsistency. of past abstention from taking the wit- 
ness stand. 

®The doctor testified “many times patient in the course of a 
manic disease shows schizophrenic manifestations. They get 
delusions of grandeur. They have an idea they are going to rule 
the whole wide world. They have an idea they are going to 
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The defense read into the record portions of a War 
Department summary of appellant’s military service (Tr. 
387-392). This summary apparently was prepared in con- 
nection with an investigation of a court martial proceeding 
involving Stewart. It stated: ‘‘The prisoner’s previous 
service was from 13 January 1943, when he was drafted. 
He was honorably discharged 13 November 1945 and reen- 
listed the next day. During his previous service he was 
twenty months overseas. He was in no actual combat but 
received a Bronze Star Award”’ (Tr. 388). It noted that 
appellant’s highest grade was private first-class, and com- 
ments that Stewart ‘‘believes that his ratings throughout 
his previous service were all satisfactory and he was never 
told of any complaints and had no court-martial’’ (Tr. 388). 
It then summarizes the facts involved in the particular 
proceeding being reviewed and indicates that appellant 
claimed he fought in self-defense (Tr. 388-390). 

Under a heading designated ‘‘Psychological’’ the sum- 
mary states that Stewart scored 63 on the verbal sub-test, 
76 on the performance sub-test, and 65 on the combined 


scale in the Wechsler-Bellevue intelligence examination, 
and it is noted that ‘‘This finding would indicate intelli- 
gence falling within the feeble-minded range”’ (Tr. 390-91). 
The summary comments, however, that ‘‘No evidence of 
neuroses or psychoses was present’”’ (Tr. 391). And in 
another portion of the summary it is stated that Stewart 
is ‘Illiterate but mentally adequate’’ (Tr. 392). The 


conquer the world. They give you evidence of auditory hallu- 
cinations and illusions which are not characteristics of manic 
depressive at all. Therefore, when we find both in an individual, 
we change the term from not manic but schizoid, meaning they 
have both manic and schizoid manifestations. That is why 4 
changed yesterday; because I had seen this man two different 
periods. At one time he showed characteristic mania. The sec- 
ond time, which the record showed I saw him the second time, 
he showed different characteristics. Therefore, you couldn’t call 
him & manic and schizoid, so you combined both and call him a 
schizo-affective psychosis” (ir. 484-485). The latest examinations 
of the doctor, two in number, were made in October, 1958 (Tr. 
487). See also transcript of competency hearing. 
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conclusion reached is that ‘‘Because of his previous good 
service, because of his mental deficiency and because of 
the fact that knife-fighting is not an anti-social act in his 
society complete remission of the sentence and blue dis- 
charge are recommended. Restoration could not be rec- 
ommended in this case because of mental deficiency and 
illiteracy”? (Tr. 391). It concludes with a diagnosis of 
‘‘mental deficiency. Primary IL. Q., 65, Weschley Bellevue 
(sic) intelligence examination’’ *° (Tr. 392). 

A hypothetical question was put to Dr. Williams com- 
bining the psychological data in appellant’s Army record, 
the facts of the crime, and the testimony of relatives and 
friends “ who, in addition to opinions on appellant’s sanity, 


10 Dr. Klein testified that he examined appellant two weeks after 
the crime and found him “intellectually rather limited but I didn’t 
believe at the time that he was mentally defective” (Tr. 506). 
This was on the basis of tests given by the doctor, appellant being 
able, for example, to subtract 7 from 100 correctly in downward 
progression to zero (Tr. 512). 

Dr. Kleinerman, who had also examined appellant shortly after 
the crime, stated that psychological tests are not in themselves 
complete or conclusive as to mental deficiency, noting that the 
performance sub-test more nearly measures appellant’s native en- 
dowment (Tr. 558-59). Based on his examination the month of 
the crime the doctor found appellant to be within the “average 
normal range of intelligence” (Tr. 559). 

Dr. Cushard, of Saint Elizabeths, described appellant as not 
“mentally defective”. The doctor stated: “I think that he is 
dull, and that his intelligence lies in the either low dull normal, 
or so-called borderline area of intelligence. But I don’t think he 
has any severe degree of mental deficiency. . . . He is below 
average in intelligence” (Tr. 749). 

Dr. McIndoo of D.C. General Hospital, stated that she was 
only familiar with a stated 1.Q. of “65 and 69” (Tr. 772), which 
would put him “In the high moron level” (Tr. 771). 

Dr. Williams described appellant as a “moron” (Tr. 425-26). 
At the first trial he had testified “I don’t think that feeble-minded- 
ness as such is ever important in this case”. Record, p. 511, D.C. 
Cir. No. 11891, op. cit. supra note 1. 

11 Appellant’s wife, Annie Lee Stewart, testified in his behalf, 
the Government agreeing not to cross-examine her as to her com- 
plicity after the murder (Tr. 318). Also testifying were: Mrs. 
Robert Lee Coleman, a roomer in appellant’s house (Tr. 355-364) 


12 


described assaults on appellant’s wife and others, threats 
made to his children, and destruction of property (Tr. 414- 
421, 473-474). A cousin gave her opinion that two aunts 
and a brother of appellant had been insane (Tr. 236-37). 
Testimony of this witness and appellant’s sister was to the 
effect that as a child appellant had been maladjusted at 
home and school (Tr. 232, 279). 

Examination of lay witnesses by the Government indi- 
cated that motivation, such as provocation or indulgence in 
alcohol, could be shown for some acts claimed to be 
irrational. (E.g., Tr. 254-55, 364, 635). Dr. Williams had 
testified that in many cases of manic-depression there was 
a failure of memory after an aberrant act (Tr. 434). James 
W. Hamilton, who lived next door to appellant, testified 
that the day after one incident appellant apologized, stated 
he had been drinking, and was well aware of the details of 
what had taken place (Tr. 632, 635). Mrs. Stewart testified 
that an assault on her in the Fall of 1952 was entirely with- 
out preliminary (Tr. 330). On cross-examination she did 
not recall having previously testified that an argument pre- 
ceded the assault (Tr. 347). 

In rebuttal the prosecution called Doctors Elmer Klein 
and Morris Kleinerman who had examined appellant in 
March, 1953, two weeks after the crime (Tr. 500, 547). The 
doctors found no evidence of psychosis or neurosis (Tr. 
560, 555-556). There were no indications of schizo-affective 
psychosis or manic depression, residual symptoms of which 
would, in all likelihood, have appeared to a trained observer 
had they been present two weeks before (Tr. 513-516, 555- 
56). It was the view of the doctors that on the day of the 


EEE 


and Mrs. Betty Whorton, sister of appellant’s wife, who had been 
convicted of abortion since the first trial (Tr. 365-374). 

By stipulation, testimony of the following witnesses at the first 
trial (D.C. Cir. 11891) was read into the record on behalf of the 
defense; Mrs. Irene Anderson, appellant’s first cousin (Tr. 230 et 
seq.); Mrs. Julia Daniels, wife of Mrs. Stewart’s brother, Willis 
Daniels (Tr. 243-263) ; Mr. Yancy Peterson, formerly in the Army 
with appellant (Tr. 268-275); Mrs. Geneva Mason, appellant’s 
sister S 276-204); James Erby, a friend and employer (Tr. 
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crime appellant knew right from wrong and was capable of 
embracing the right (Tr. 511, 561). 

Mr: James M. Hamilton, who lived next door to appellant 
and knew him for six years, described him as a good whist 
player who seemed normal during the years he knew him 
(Tr. 632-638). 

It will be recalled that on the stand appellant affected to 
be hallucinated and grandiose and Dr. Williams’ testimony 
was in part devoted to such schizoid symptoms lately 
observed in appellant. In rebuttal the prosecution put on 
Mr. Earl E. Jones, a psychiatric aide for many years at 
Saint Elizabeths (Tr. 644-45). During the period of appel- 
lant’s stay at Saint Elizabeths,” from December, 1957: to 
April 1958, Mr. Jones saw appellant almost every day (Tr. 
646-47). Mr. Jones described him as a model patient who 
gave no trouble. He played bid whist and checkers with 
other patients. Appellant had personal property and on 
one occasion requested pictures of his family. The witness 
observed no evidence of hallucinations (Tr. 644-652). 

Dr. William G. Cushard testified he had occasion to 
observe appellant during his hospitalization at Saint 
Elizabeths from December 16, 1957 until April 16, 1958. 
Besides seeing him on rounds, the doctor made ‘‘three 
definite examinations of some length . . . in addition to 
many other contacts of lesser extent”? (Tr. 740). The 
doctor was able to obtain very little information from 
appellant, the latter either denying knowledge or giving an 
irrelevant answer (T. 741). In addition the doctor received 
information from Mr. Jones as to appellant’s behavior on 
the ward (Tr. 742-45). 

The doctor found no evidence of manic depression or 
schizo-affective psychosis (Tr. 746-47). It was his opinion 
that during appellant’s stay at the hospital he was a 
malingerer, i.e. that he simulated mental disease not 
actually present (Tr. 748). ; 

Dr. Mary V. McIndoo, assistant chief psychiatrist at D.C. 


12 See notes 7, 8, 9 and text, supra. 
13 See note 7. 
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General Hospital, examined appellant during July and 
August of 1958 and again on October 28, 1958." She did 
not find appellant psychotic, but concluded that he was 
malingering at the time of both examinations (Tr. 767-68). 

In addition the prosecution called Lieutenant Robert M. 
Depro, a member of the guard detail at District Jail, with 
prior experience as an attendant at Saint Elizabeths (Tr. 
653). Since appellant’s incarceration in 1953 the officer 
saw him daily at the jail (Tr. 653). During this period the 
appellant would address the officer by name and made 
numerous routine requests (Tr. 654-57). Lieutenant Depro 
brought appellant’s file maintained at the jail (Gov. Ex. 13, 
Tr. 700). The file recorded that appellant regularly 
corresponded with his wife, sending numerous letters to her 
and other relatives each month from October 1956 to No- 
vember 1957* (Tr. 686-690). Familiar with appellant’s 
handwriting, Lieutenant Depro identified appellant’s sig- 
nature on many standard request forms and other docu- 
ments (Tr. 670-76, 691-700). Also introduced from the file 
were messages to officials of the jail in appellant’s hand- 
writing and property forms signed by him allocating money 
to his wife (e.g., Tr. 679). 

Over the years appellant had spoken on occasion to 
Lieutenant Depro indicating concern with family problems. 
At one time his wife had been removed from appellant’s 
mail and visiting list and appellant had requested, through 
the lieutenant, that these privileges be restored. The pris- 
oner had shown a normal concern for his own health, and 
when a regimen of bathing and medication had been pre- 
scribed for a local infection, appellant followed it diligently 


14 See note 7. 

15 At the trial appellant affected not to recognize his own at- 
torney, the building he was in, or the fact that he had stood trial 
before (Tr. 396-98). 

16 As indicated in note 7, the following month appellant was 
received at Saint Elizabeths, proceedings having been instituted 
by a motion in October, 1957 reciting that appellant had demon- 
strated to former counsel an “almost total: absence of memory. of 
past events.” ; Me 
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(Tr. 707-710). As late as August or September, 1958, appel- 
lant had requested the lieutenant to assign him to a work 
detail (Tr. 704-705). (Up to that time little actual labor 
had been required of appellant (Tr. 705).) The lieutenant 
testified that as a result of appellant’s request he had been 
assigned as a painter and worked regularly in this capacity 
(Tr. 705). 

Lieutenant Depro stated that during his experience at 
Saint Elizabeths Hospital he had had occasion to observe 
persons undergoing hallucination. During all the time 
appellant has been in the jail the lieutenant observed no 
indications of hallucination (Tr. 711). 


STATUTE INVOLVED 


31 Stat. 1321 (1909), as amended, 22 D.C. Conz § 2401 
(1951) : 


Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre- 
meditated malice or by means of poison, or in perpe- 
trating or attempting to perpetrate any offense punish- 
able by imprisonment in the penitentiary, or without 
purpose so to do kills another in perpetrating or in 
attempting to perpetrate any arson, as defined in 
section 22-401 or 22-402 of this Code, rape, mayhem, 
robbery, or kidnapping, or in perpetrating or in at- 
tempting to perpetrate any housebreaking while armed 
with or using a dangerous weapon, is guilty of murder 
in the first degree. 


SUMMARY OF ARGUMENT 


I 


Where a defendant demeans himself as insane on the 
stand, evidence of malingering is admissible in rebuttal. 


i 


Appellant could be asked on cross-examination whether 
he had taken the stand at two previous trials because such 
a disclosure may be required where prior abstention ‘is 
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followed by taking the stand for the sole purpose of ex- 
hibiting claimed irrationality through answers to questions. 
The question was also pertinent to the direct examination 
which had elicited a refusal to admit, by appellant, that 
he had been tried before. 
im 


Where as a basis for qualification an expert testifies he 
studied under a named psychiatrist, the well-known views 
of the teacher on the mental condition of criminals may be 
elicited on cross-examination as well as the extent of ad- 
herence by the student. 


IV 


Production of an officer’s investigatory notes is within 
the sound discretion of the court and no abuse has been 
demonstrated by appellant. 


Vv 
Appellant was not entitled to grand jury minutes merely 


relating to a denial of guilt. 


VI 


Objection to appellant’s fingerprint chart, in the midst 
of trial, was untimely and without substance. At the 
previous trial former defense counsel had affirmatively 
asserted there was no objection. Even then the matters 
sought to give substance to a claimed absence of probable 
cause had been open to view for almost two years. 


Vit 


The murder weapon was properly admitted despite. the 
fact that the testimony. of: the officer who took it to the 
laboratory, and who had testified at two previous trials, 
was read to the jury. Such procedure is proper where 
a witness is no longer available. In any event the testi- 
mony was purely formal and cumulative. 
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vit 


The instant case would be a particularly inappropriate 
vehicle for adopting the doctrine of diminished responsi- 
bility inasmuch as Congress has decreed robbery murder 
shall be capitally punished regardless of the absence of 
a specific intent to kill. 

Ix 


The words ‘“‘sound memory and discretion’? mean no 
more than ‘‘sanity’’ and need not even be pleaded. 

There was no error in the court’s instruction on first 
degree murder, appellant having mentioned the descriptive 
element of robbery in the erroneous context of a request 
that the doctrine of diminished responsibility be submitted 
to the jury. 

ARGUMENT 


I 


Where a Defendant Demeans Himself as Insane on the Stand, 
Evidence of Malingering Is Admissible in Rebuttal 


Appellant’s first argument (Br. 13-17) is that the trial 
court erred in allowing testimony ‘‘as to appellant’s 
present sanity”? to be given by Doctors Cushard and 
McIndoo, Mr. Jones of Saint Elizabeths, and Lieutenant 
Depro of the D. C. Jail (Br. 13). 

It will be recalled that the above witnesses were called in 
rebuttal. Previously appellant had, although called to the 
stand, refused to give any pertinent information and had 
demeaned himself as an insane person. This result was not 
unanticipated because three weeks before, at a competency 
hearing, the defense psychiatrist had described appellant 
as being so hallucinated as to be unable to communicate 
rationally. At the trial Dr. Williams’ description of schizo- 
affective psychosis had conformed to appellant’s answers 
on the stand. See notes 7-9, 12, 15-16 and text supra. 

While a decision to place appellant on the stand could 
not be, as to defense counsel, other than a considered 
strategic choice, it was bound, under familiar principles, 
to put in issue the credibility of the appellant. ‘In State 
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v. Lyles, 351 Mo. 1174, 175 S.W.2d 587 (Sup. Ct. 1943), in 
which during the course of a three-day murder trial the 
defendant acted as an insane person, the court held the 
prosecution could present, in rebuttal, evidence of malinger- 
ing.” The court cited Waller v. United States, 179 F.2d 810, 
812, 892 (8th Cir. 1910), in which it was stated: 


“On the issue of insanity the demeanor of the defend- 
ant is surely competent evidence, and why should 
demeanor in court be expected from all the other ex- 
periences of life? If the defendant may play the mad- 
man in the presence of the jury for the purpose of 
influencing their verdict, there is no sound reason why 
the government may not answer such evidence by show- 
ing that his demeanor while out of the presence of the 
jury is that of a perfectly rational person.”’ 


The principle of the above cases applies more strongly to 
appellant who, unlike Lyles, took the stand, and for no other 
discernible reason than to exhibit his claimed irrationality 
through his answers to questions. See, e.g., appellant’s 
argument to the jury (Tr. 847). 

Appellant argues (Br. 16) that there was a violation of 
18 U.S.C. § 4244. The answer is that a Saint Elizabeths 
physician may properly be asked about a defendant’s 
mental condition on the date of the trial even though, under 
the statute, a finding of mental comptency ‘‘shall not be 
introduced in evidence nor otherwise be brought to the 


win a2 the jury was bound to observe, and in the very nature 
of things be influenced by, his demonstrations which could only 
be interpreted as manifestations of a disordered mind. We think 
the state was not required to remain silent and permit such exhi- 
bitions to go unchallenged and unexplained when it had an abun- 
dance of proof to show their real nature, for this court has said: 
‘Like flight, the feigning of a state of mind which in itself, if true, 
would constitute a defense to the charge or, at least, a bar to the 
trial, is indication of a disposition to evade justice, and tends 
to prove guilt? . . . Feigning of insanity by a defendant may 
be shown on the theory that it amounts to a species of fabrication 
of evidence, and as indicating the defendant was conscious of his 
own guilt, and that his defense could not be made out_by a pro- 
duction of the truth.” Id. at 588. 
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notice of the jury.” Bradley v. United States, 102 U.S. App. 
D.C. 17, 20, 249 F.2d 922 (D.C. Cir. 1957). 

Such testimony is affirmatively permitted by statute. 14 
D.C. Code § 308 (Supp. VII, 1959). The bar of Section 4244 
of Title 18, as pertinent here, refers only to ‘‘a finding by 
the court that the accused was competent to stand trial.”’ * 
Therefore, appellant’s concession ‘‘that none of the four 
witnesses expressly stated that appellant had been found 
competent to stand trial’? (Br. 17), removes any validity 
from his contention. 

It thus clearly emerges, as noted at the beginning, that 
appellant took the stand to exhibit manifestations of a 
presently disordered mind and that proper rebuttal of this 
evidence entailed no reference to any judicial finding of 
competency to stand trial. With this problem Lyles v. 
United States *® was not concerned and therefore reliance 
on it in this particular by the appellant (Br. 16) is mis- 
placed. 

ang 


Appellant Could Properly Be Asked Whether He Had Taken 
the Stand at Previous Trials 


Appellant argues (Argument I, Br. 18-21) that it was 
error for the prosecutor, in cross-examination, to bring out 
that it was the first time in his various trials that he had 
taken the stand. 

The question was asked in the context of appellant’s 
refusal to admit, on direct examination, that he had been 
tried before (Tr. 398). Certainly, therefore, the answer was 
permissible as an exploration of matters brought out on 
direct, for once a defendant takes the stand ‘‘he does so as 
any other witness.”’ Raffel v. United States, 271 U.S. 494, 
497 (1926). 

_Farther, in the Raffel case it was held that a defendant 


18 Bailey v. United States, 101 US. App. D.C. 236, 238, 248 
F.2d 558 (D.C. Cir. 1957), cert. denied, 78 Sup. Ct. 351 (1958). 


19103 U.S. App. D.C. 22, 254 F.2d 725 (D.C. Cir. 1957), cert. 
denied, 78 Sup. Ct. 997 (1958). 
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may be required to disclose that he had not taken the stand 
at a first trial. The Raffel decision applies for a stronger 
reason because that case involved only a failure to seize a 
prior opportunity to deny an admission against interest by 
taking the stand. As developed in the previous argument, 
the situation here did not involve balancing the credibility 
of an accused who denies and an accuser who claims a 
confession was made. 

Here the appellant took the stand to exhibit his claimed 
irrationality through his answers to questions.” Appel- 
lant’s affirmative endeavor at the latest trial to manifest a 
disordered mind, together with ample evidence of present 
malingering, indicated the inconsistency of past abstention 
from taking the witness stand. Under Raffel a defendant 
may be examined as to inconsistent conduct. Id. at 498. 

Appellant cites Grunewald v. United States, 353 U.S. 391 
(1957) which distinguished the Raffel precedent in no par- 
ticular pertinent here. That case held that a prior claim 
of self-incrimination before a grand jury has negligible 
probative value when a defendant takes the stand because 
a basic aim of the Amendment was protection of the in- 
nocent. Johnson v. United States~ also cited by appellant 
(Br. 20), deals with the extent to which a defendant may 
be later embarrassed by a claim of self-incrimination 
earlier sustained by the trial court. 

Appellant also urges it was error for the court, ‘‘even 
though not so requested’’, to give a limiting instruction 
(Br. 20). It is again recalled the question was indepen- 
dently supportable because related to matter brought out 
by the defense. Therefore, for a stronger reason than 
in the Johnson case, the absence of a request for an instruc- 
tion should be fatal to assertion of the point on appeal. 
Also, as the significance of malingering was involved, any 
instruction, even through cautionary, might well have borne 
hardly on the appellant. See note 17. 


2° See generally note § and text. 
21318 US. 189 (1943). 
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It Is Proper To Inquire On Cross-Examination as to the Views 
of a Teacher Under Whom, for Purposes of Qualification, 
an Expert States He Has Studied 


Appellant’s third argument (Br. 21) is that it was prej- 
ndicial error for the prosecution to ask Dr. Williams about 
Dr. Karpman’s views on the mental condition of criminals 
and whether the expert subscribed to them. Elsewhere in 
the brief complaint is made that ‘‘there was nothing in 
the record proving that Dr. Karpman believed such a 
theory”? (‘‘that all criminals are insane’’).” Appellant 
also points out that incident to this line of examination 
the prosecution ‘‘attempted to show that Dr. Williams 
always testified in court as to the insanity of defendants’’* 
(Br. 21). 

In complete frame of reference the questions concerning 
Dr. Karpman were manifestly appropriate. The first 
reference to Dr. Karpman was on direct examination 
where, in support of his own qualifications as an expert, 
Dr. Williams testified that he had done some work at 
Saint Elizabeths under Dr. Karpman (Tr. 411). In his 
answer concerning this on cross-examination Dr. Williams 
was evasive. Asked about Dr. Karpman’s viewpoint, the 
doctor answered on the basis of what he claimed to have 
been taught and ignored the established views of Dr. 
Karpman, which the question also included.* 

The incompleteness of this answer was further high- 


22See appellant’s statement of questions. 

23 At the bench reference was made by the prosecution (Tr. 457) 
to the record in a recent case in which the expert testified that he 
could not “recall” ever finding a client-sane in a criminal case. 
Joint Appendix p. 80, Thomas v. United States, 103 US. App. D.C. 
178, 256 F.2d 892 (1958). 

24“ _ don’t you know as a fact, Doctor Karpman is one of 
those psychiatrists that subscribes to the view that every time a 
person commits a crime that that person is suffering under some 
mental disorder? 

“A Doctor Karpman has never so expressed that to me in my 
studies with him” (Tr. 455). 
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lighted by Dr. Williams’ reference on re-direct examination 
to his knowledge of Dr. Karpman’s ‘‘reputation . . . in 
the field of psychiatry” (Tr. 488). Dr. Williams also had 
oceasion to refer to his own long experience in forensic 
psychiatry (Tr. 455). He must have been, therefore, 
acquainted with Dr. Karpman’s views, which have long 
been the subject of notice not only to his own profession, 
but at the bar. For example, 
“¢. .. IL belong to the small group of psychiatrists who 
hold the thesis that criminality is without exception 
symptomatic of abnormal mental states and is an ex- 
pression of them.”’ 


Karpman, Criminality, Insanity and the Law, 39 J. Cxns. 
L, C. & PS. 584 (1949). 


It is therefore concluded that appellant’s argument is 
without substance because where, in support of qualifica- 
tion as an expert, study under an authority is advanced, 
well-known views of the teacher may be elicited as well 


as the extent of adherence by the student. 


IV 
Appellant Was Not Entitled to the Arresting Officer’s Notes 


In his fourth argument (Br. 22) appellant relates that 
he was not permitted, on oral motion, to examine notes 
made by the arresting officer, relating to a conversation 
he had while appellant was being fingerprinted. The 
colloquy, pointed out by appellant (Br. 22), was a mere 
denial by appellant of ever having been in the store where 
he had left his fingerprints (Tr. 138-140). 

Appellant claims he was entitled to the notes under the 
Jencks statute. 18 U.S.C. § 3500. While statements of a de- 
fendant are excluded from the restrictions imposed, the 
statute does not have reference other than to statements 
signed or adopted by the person making them or reproduc- 
tions. The statute does not relate to an officer’s notes of a 
conversation with a defendant. Therefore the statute does 
not apply. Production of such notes is in the discretion of 
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the court and appellant demonstrates no abuse. Simmons 
v. United States, 95 U.S. App. D.C. 115, 200 F.2d 377 (D.C. 
Cir. 1954). 

vV 


Appellant Was Not Entitled to Grand Jury Minutes 


Appellant’s sixth argument is that he was entitled to the 
grand jury testimony of a police officer for impeachment 
purposes*> (Br. 23). 

The question is characterized as ‘‘highly important’’ be- 
cause it deals with a ‘‘conversation’’ had with the appellant 
shortly after his arrest (Br. 24). The subject matter of 
the conversation is not set forth, appellant satisfying him- 
self in this regard (Br. 23) with a mere general reference 
to pages of the transcript. The apparent reason for this 
economy is that the conversation consisted of a mere denial 
by appellant, (that he had ever been in the store), when con- 
fronted with the fact that his fingerprints had been found 
there. 

There was no confession in the ease (Tr. 168). Even 
had there been admissions rather than a mere denial, the 
applicable evidentiary rules would have been ‘‘much less 
onerous than those governing confessions.’”’ Morton v. 
United States, 79 U.S. App. D.C. 329, 147 F.2d 28 (D.C. 
Cir.), cert. denied, 324 U.S. 875 (1945). It thus clearly 
emerges that no matter serious enough to invoke the court’s 
discretion was involved. It is also clear (note 25) that the 
grand jury minutes of Captain Hartnett’s testimony would 
give no significant advantage as appellant already had the 
transcripts of two previous trials for purposes of com- 
parison with testimony at the trial. 

Jencks v. United States, 353 U.S. 657 (1957), on which 


25 The conversation was between appellant and Officer Sandberg, 
Captain Hartnett being present (Tr. 140). On cross-examination 
the captain was confronted with the fact that at the first trial he 
had stated he had not heard what was said. The witness explained 
that after the first trial he had talked the matter over with 
Sergeant Sandberg and agreed that he must have been wrong 
because he had a recollection of hearing appellant’s denial (Tr. 
152-153). 
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appellant relies, had nothing to do with grand jury pro- 
ceedings and was not intended to govern them. Inspection 
is controlled by Criminal Rule 6(e), vesting discretion in the 
District Court. Pittsburgh Plate Glass Co. v. United States,* 
27 U.S.L. Weex 4464 (U.S. June 22, 1959). The historical 
policy of secrecy attending grand jury minutes, as re- 
enunciated in the latter case, is an important one which 
gives way only to “‘particularized need.”’ Id. at 4466. There 
was no need to dispute the circumstances of a mere denial 
and, if so, ample facilities were already at hand to explore 
the officer’s recollection. 

Appellant was positively identified by eye witnesses with 
ample opportunity to observe and remember. His finger- 
prints were left at the scene and the murder weapon traced 
to him. These convergent lines of proof clearly indicated 
guilt. Therefore it is eminently clear that the point in- 
volves no substantial right. See Rosenberg v. United 
States, 27 U.S.L. Week 4478, 4479 (U.S. June 22, 1959). 


vI 


Objection to Appellant’s Fingerprint Chart Was Untimely and 
Without Substance 


Appellant’s sixth argument (Br. 25-58) is that the trial 
court erred in admitting his fingerprint chart. The argu- 
ment runs that admissibility of the fingerprints depended 
upon whether the arrest, without warrant, was on probable 
cause, fingerprints being subject to suppression under 
Bynum v. United States, D.C. Cir. No. 14403, Dec. 15, 1958 
(Br. 25). The brief continues that as defense counsel de- 
sired ‘‘an opportunity to elicit facts concerning legality of 
the arrest, the Court was under a duty to hold a preliminary 
hearing outside of the presence of the jury in order to de- 
termine whether the evidence should have been admitted’’, 
citing Sacks v. Sacks, 75 U.S. App., D.C. 165, 124 F.2d 527 
(D.C. Cir. 1941) (Br. 26). Appellant urges that absence of 


2 Appellant (Br. 24 n. 17) cites this case as it stood in the Fourth 
Circuit at the time he filed his brief. 
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probable cause was indicated by ‘‘certain facts”’ raising 
“substantial doubt as to the legality of the arrest”’ (Br. 
26). 

The circumstances alluded to in argument by appellant, 
as well as others of record, indicate a more than ample basis 
for the arrest, which was not in any event required to be on 
evidence “‘‘which would justify conviction’ ’’. Bell v. 
United States, 102 U.S. App. D.C. 385, 254 F.2d 82 (D.C. 
Cir. 1958). Appellant himself refers (Br. 28) to a news- 
paper account, the day of the arrest, indicating that police 
were led to appellant because he lived in the vicinity of the 
crime, and also because the police possessed a report that 
he had a pistol which he had used on his wife the previous 
year. Further the prior police report included a description 
fitting that given by the witnesses of the new crime (Br. 
28). 

According to material culled by appellant from the news- 
papers, therefore, it is obvious that before the arrest the 
police knew that appellant had opportunity (even if not 
exclusive) as he lived near the store and that he had the 
means to commit the crime, a pistol which he had previously 
shown a disposition to use, and, more importantly, he 
answered the description given by the mother and daughter 
of the deceased. Thus to description, means, and oppor- 
tunity must be added facts of record. The arresting officer 
had information (Tr. 129) and he had the description of 
two eye witnesses who had ample opportunity to observe 
and very good reason not to forget appellant’s appearance. 
See note 4. Further, prior to the time of the arrest appel- 
lant exhibited consciousness of guilt by hiding from the 
police and thereafter escaping by way of the roof. See note 
5 and text. 

Appellant draws attention to the fact that the finger- 
print chart was admitted because the prosecutor argued 
that fingerprints ‘‘were not a suppressible item”’ (Br. 26, 
n. 21). This was a tenable exposition of the law in cases, 
such as this, tried before Bynum v. United States, D.C. 
Cir. No. 14408, Dec. 15, 1938. Before the Bynum case 
there had been emphasis on the distinction that a finger- 
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print is a body trace, not a communication. United States 
v. Tacullo, 226 F.2d 788, 793 (7th Cir. 1955). In the 
Bynum case the Court recognized the distinction between 
body traces, statements given and articles taken (slip 
opinion, p. 3) but would not permit a case to turn on this 
difference where fingerprints were taken during a period 
of detention made illegal by an arrest patently unsupported 
by probable cause. The Court also recognized that finger- 
prints, as they are of most persons, were available else- 
where and might be used at a new trial. 

The policy of the Bynum case, ‘‘that illegal detention 
shall yield the prosecution no evidentiary advantage’’,”” 
gives way in this case to the competing principle which 
militates against the interruption of trial by belated and 
tenuous attacks on probative evidence. In Thomas v. 
United States, D.C. Cir. No.14913, May 28, 1959, is was 
made clear that a failure to object to the introduction of 
fingerprints will ordinarily be fatal, and the same principle, 
under settled law, should apply to motions to suppress 
untimely made below. 

For the proposition that the trial court was under a 
duty to arrest the proceedings and hold a ‘‘preliminary 
hearing out of the presence of the jury’’ (Br. 26), appel- 
lant cites Sacks v. Sacks, supra. That civil case stands for 
the proposition that where a defendant wife claims her 
statutory privilege she must be afforded an opportunity 
to demonstrate the confidentiality of a conversation sought 
to be elicited by a plaintiff from her husband. But a 
different policy governs motions to suppress whose regu- 
lar incidence in criminal practice has required statutory 
and judicial regulation. Such a motion ‘‘shall’’ be made 
before trial ‘‘unless opportunity therefor did not exist or 
the defendant was not aware of the grounds of the motion, 
but the court in its discretion may entertain the motion 
at the trial . . .”” Fed. R. Crim. P. 41(e). Pertinent here 
is the consideration that at the last trial there had been an 
affirmative assertion by previous counsel that there was 


7 Id. at 3. 
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no objection to the introduction of the fingerprint chart. 
See note 3. And even then the matters now advanced to 
give substance to the claimed absence of probable cause 
had been open to view for almost two years. ‘‘ ‘Right 
to object on the ground of illegal seizure is waived unless 
there is a timely motion to suppress the evidence.’ ’’ 
Morton v. United States, 79 U.S. App. D.C. 329, 147 F. 2d 
28 (D.C. Cir.), cert. dented, 324 U.S. 875 (1945). 

Even as to sporadic objections to evidence in criminal 
eases on grounds of policy extrinsic to the ascertainment 
of trath the firm principle has been established that 


“. .. timely steps must be taken to secure judicial 
determination of claims of illegality on the part of 
agents of the Government in obtaining testimony. To 
interrupt the course of trial for such auxiliary in- 
quiries impedes the momentum of the main proceeding 
and breaks the continuity of the jury’s attention. 
Like mischief would result were tenous claims suf- 
ficient to justify the trial court’s indulgence of inquiry 


into the legitimacy of evidence in the Government’s 
possession . . . And if such a claim is made after the 
trial is under way, the judge must likewise be satisfied 
that the accused could not at any earlier stage have 
had adequate knowledge to make his claim.”’ 


Nardone v. United States, 308 U.S. 338, 341-42 (1938)- 
See also Palermo v. United States, 27 U.S.L. Wzex, 4471, 
4475 (U.S. June 22, 1959). 


As appellant recognizes, the fingerprint chart was 
admitted on the ground that such evidence was not sup- 
pressible. This was 2 permissable ruling especially in 


issue of probable 

accounts and an incidental 

at the first trial (Br. 27-28). 

old at the time of the latest trial. 

for not advancing such matter at least 

present counsel having had seven months before in 
See note 7. 
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the absence of any grounds then advanced suggesting lack 
of probable cause. When the point was raised below 
appellant made the concession that it would have no objec- 
tion to the chart if offered under the Federal Shop Book 
Rule. Otherwise, the defense represented, it wished to 
explore whether the prints were such as are taken in 
regular course (which they were), and, if not, whether 
appellant voluntarily gave them (Tr. 81-84). Appellant 
(Br. 83) explicitly directed his objection to the possible 
length of detention, not referring at all to the anterior 
possibility of an arrest without probable cause. 

Appellant now argues in this Court, in reliance on 
Bynum, that it is legal detention incidental to absence of 
probable cause which permits exclusion of fingerprints. 
This is for the manifest reason that, assuming probable 
cause, fingerprinting is a matter of long-standing police 
routine, room for which was left in Mallory v. United 
States, 354 U.S. 449 (1957) and the Bynum case. 

Tt is therefore concluded that appellant’s dilatoriness, 
in the face of waiver of objection on a prior occasion when 
the same grounds were known, prevents any error being 
attached to the court’s admission of appellant’s finger- 
prints: 

vil 


The Pistol Was Properly Admitted 


At the trial Captain Hartnett testified that Sergeant 
Clarke, who had taken the stand at the two previous trials, 
had retired and his present whereabouts was unknown to 
the witness. The testimony of Sergeant Clarke, read from 
the previous record, was that he took the murder weapon 
to Special Agent Zimmers and returned it later to head- 
quarters. As Special Agent Zimmers had testified that 
he received the pistol from Clarke, and Captain Hartnett 
testified that Sergeant Clarke returned it to him, the prose- 
cution offered the transcript only when the defense objected 
that there was a ‘‘break in the chain of evidence from 
Captain Hartnett to Sergeant Zimmer’. Note 6 and 
text, supra. 
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Appellant’s seventh argument is that there was error 
in permitting Sergeant Clarke’s testimony to be read. 
Under Criminal Rule 15(e) a deposition may be used if 
it appears a party has been unable to procure the attend- 
ance of the witness. Prior testimony at a trial is of 
greater dignity. Appellant would have it (Br. 29) that he 
was deprived of his constitutional right of confrontation. 
Yet in a murder case where, (as distinguished from the 
merely cumulative and formal testimony of Sergeant 
Clarke), the witnesses’ prior testimony afforded the 
“strongest proof’’, the right was held not to be infringed. 
Mattox v. United States, 156 U.S. 237, 240 (1895). 


“The substance of the constitutional protection is 
preserved to the prisoner in the advantage has once 
had of seeing the witness face to face, and of sub- 
jecting him to the ordeal of a cross-examination.”’ 


Id. at 244. 

Appellant argues the “‘error”” was prejudicial because 
the admissibility of the weapon hinged on the testimony 
of Sergeant Clarke (Br. 29). On the record made this 
conclusion does not follow. It is first observed that there 
was no open end in the chain of transmission, the witness 
merely shuttling back and forth between two witnesses 
who did testify. Further the weapon itself was not only 
identified by serial number (Tr. 174), but when it was 
unearthed was scratched marked independently by Captain 
Hartnett and Sergeant Clarke in each other’s presence 
(Tr. 145). Thus there could be no substantial claim that 
the weapon itself was not sufficiently identified but all 
that was possible was a showing of opportunity for 
mechanical alteration. Not only was no such claim made, 
but had it been it was susceptible of easy determination 
by a new test, a grant of which was within the discretion of 
the court. United States v. Ball, 163 U.S. 662, 673 (1896). 

Any claim of mechanical alteration (and none was made) 
would practically relate only to the barrel which uniquely 
marked the comparison bullets. Circumstances eliminated 
any adverse possibility in this regard. The fatal slug had 
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been scratch marked by the coroner (Tr. 17; Gov. Ex. 
2-A, Tr. 16). It had been separately brought to Agent 
Zimmers at the Federal Bureau of Investigation by Ser- 
geant Cooke, who did testify at the trial (Tr. 61-62). Agent 

. Zimmers had kept permanent possession of the test bul- 
lets (Br. 187). Further he had made photographs under 
the microscope of the fatal slug as well as bullets actually 
fired from the barrel of the gun. See note 6 and text, . 
supra. Thus any change in the pistol after it left the 
agent’s hand’s was subject to detection by comparison with 
what he retained. The possibility of change in the weapon 
before it was presented was eliminated by the established 
identity between the rifling marks on the death bullet and 
the barrel of the pistol, each having come to the laboratory 
by a different route, one of which was unassailable. 

For the reasons stated, the prior testimony of Sergeant 
Clarke was properly read into the record. In any event 
it was but formal and cumulative and therefore it could 
not affect any substantial right. 
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Diminished Responsibility Properly Had No Part 
in the Trial Below 


Appellant, in his eigth argument, states that a rule of 
diminished responsibility should be adopted as to ‘‘all 
capital crimes where the defense of insanity is raised’’ 
(Br. 30). As the sole support of this argument is a 
reference (Br. 30) to appellants’ briefs in the Stewart and 
Blocker cases, the Government also incorporates by 
reference pertinent portions of its supplemental brief in 
the latter case. Supplemental Brief for Appellee, pp. 
13-18, Blocker v. United States, D.C. Cir. No. 14274, June 
25, 1959. The Blocker case involved premeditated murder 
and it was argued that the instant case would be a particu- 
larly inappropriate vehicle for oversetting the common 
law rule inasmuch as Congress has decreed robbery mur- 
der shall be capitally punished regardless of the absence 
of a specific intent to kill. Supplemental Brief, supra at 
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16-17. For all other pertinent reasons advanced in the 
Blocker case, it is respectfully submitted that there was 
no error in denying the request made below (‘*Defend- 
ant’s Request for Instruction No. 2’) that the jury be 
informed it might find appellant guilty of second degree 
murder by reason of ‘‘a mental disorder or defect not 
amounting to insanity at the time of the commission of this 
crime’’. 
Xx 


The Court Did Not Err in Failing to Differentiate in Its Charge 
Between the Identical Terms “Sanity” and “Sound Memory 
and Discretion” 


Appellant’s final argument (Br. 31) contains two specific 
objections to the charge. The first is that the court should 
have distinguished for the jury between ‘‘sound memory 
and discretion’’, in the statutory definition of murder, and 
“sanity”. Appellant urges that the terms are ‘‘not 
synonymous’’. Ibid. The terms are the same and there- 
fore the charge is not subject to the criticism levelled at 
it. The words ‘‘sound memory and discretion’’ means no 
more than sanity and need not even be pleaded. Hill v. 
United States, 22 App. D.C. 395 (D.C. Cir. 1903). 

It is also urged that the court ‘erred in failing to 
allege one of the essential elements of the crime of robbery, 
to wit, the specific intent to steal’’. In support appellant 
cites a case dealing with the quantum of evidence necessary 
to require an instruction on intoxication as a defense to 
robbery. Heidman v. United States, D.C. Cir. No. 14414, 
Sept. 25, 1958. In the instant case no defense of drunken- 
ness was interposed. As referenced in the last argument, 
appellant sought an instruction on diminished responsi- 
bility and it was only in this connection that the significance 
of the descriptive element of robbery was mentioned below 
in the discussion of appropriate instruction (e.g., Tr. 
785-86). Therefore there was no error in failing to discuss 
robbery in the erroneous context of partial responsibility 
advanced by appellant. 
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For the foregoing reasons it is respectfully submitted 
that the jadgment below should be affirmed. 
Ourver Gascu, 
United States Attorney. 


Cant W. BELCHER, 
Joux D. Lanz, 
Assistant United States Attorneys. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,991 


WILLIE LEE STEWART, 


Appellant, 


Vv. 
THE UNITED STATES OF AMERICA, 
Appellee. 


REPLY BRIEF FOR APPELLANT 


I 
IT WAS ERROR TO PERMIT REBUTTAL PSYCHTA' 
WHERE THE PSYCHIATRIST HAD EXAMINED APP 
DETERMINE COMPETENCY TO STAND TRIAL 
The Government contends in its brief, pages 17-19, that 
the testimony of Dr. Cushard, Dr. McIndoo, Mr. Jones of St. 
Elizabeths Hospital, and Lieut. Depro of the District of 
Columbia Jail was proper rebuttal testimony. 
The examination conducted by Dr. Cushard was pursuant 
to an order of this court dated October 24, 1957, in which 
the court ordered the examination to determine “whether or 
not the defendant is presently of unsound mind and is able to 
understand the nature of the charges against him and assist 
in the preparation of his defense." On April 16, 1958, Dr. 
Winfred Overholser addressed a letter to the court reporting 
the result of the examination as follows: “We conclude, as 
the result of our examinations and observation, that Willie 


: Stewart 18 n gaye ———s to ee a proceedings 
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Pursuant to a similar order, the appellant was remanded 
to the District of Columbia General Hospital and the result 
of this examination was contained in a letter dated October 
20, 1958, signed by James A. Ryan, M. D., Assistant Chief 
Psychiatrist, which stated, “psychiatric examination reveals 
Mr. Stewart to be sane, competent, and capable of participat- 
ing in his own defense." 

Appellant was examined by Dr. Cushard in the period 
between December 1957 and April 1958. Dr. McIndoo examined 
appellant on two occasions. Dr. Mcindoo's first examination 
on August 8, 1958, consisted of a 30 minute interview. (TR. 
769). The second examination conducted by Dr. McIndoo was on 
October 28 and consisted of an interview of approximately 45 
minutes duration in the cell block of the courthouse. The 
scope of Dr. McIndoo's examination appears in the transcript 


of testimony on the hearing held to determine appellant's com- 


petency to stand trial. This hearing was held on October 28, 
1959. Dr. MciIndoo was asked, 


"Q. Now, Doctor, when you examined him yesterday 
morning, was that examination with regard to 
whether or not he understood the nature of 
the charges against him and was he able to 
assist counsel? 


A. It was." (TR. 114) 
The Government offered Dr. Cushard's testimony for the 


following purpose: 


"Mr. Smithson: This witness will not be offered 
to make any statement as to what his examination 
between December of '57 and May of '58 or April 

of '58 had regarding the man’s condition in March 
of 1953. He will be offered to rebut the testi- 
mony of Dr. E. Y. Williams, who said he had ex- © 
amined him on several occasions since the period 
of June of 1953 up to the present date and has 
always found him to be a manic-depressive psychosis 
or schizo-affective psychosis. 


It is a matter of record for the Gefendant, the 
testimony of Dr. E. Y. Williams before this jury. 
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Further than that, he will be offered, Your Honor, 
to show that the defendant was a malingerg; and is 
malingering at the present time, because we will 
(ah aaaye the testimony of the doctor to that.” 
TR. 737 


Dr. Williams? testimony related solely to the mental 


condition of appellant at the time the alleged crime was 


committed on March 12, 1953. Therefore, insofar as this 
testimony was offered in rebuttal of Dr. Williams’ testi- 
mony, it was clearly improperly received under the decisions 
of this court in Winn v. United States (No. 14875, decided 
July 9, 1959) and Calloway v. United States (No. 14877, 
decided August 27, 1959). 
Aside from the proposition which has been argued fully 
in appellant's brief (pages 13-17) that the testimony of 
the four rebuttal witnesses was highly prejudicial and not 
proper rebuttal, the testimony of these two psychiatric 
witnesses referred to the appellant's condition at the time 
the crime was committed and thus was erroneously admitted. 
Dr. Williams testified only that on March 12, 1953, 
appellant was suffering, in his opinion, from both a mental 
disease and a mental defect (TR. 424), and the mental disease 
was characterized as a manic-depressive psychosis. (tr. 427) 
Cushard was asked the following question: 
Tell me, Sir, during your examination of the 
defendant, did you find any manic-depressive 
psychosis in him? 
No, Sir, no evidence of it." (TR. 746) 
McIndoo was similarly examined by the Government. 
Now, Doctor, at that time, Doctor, 
at any of those examinations, did ie find pre- 
sent in the defendant a manic-depressive psychosis? 
I did not." (TR. 767) 
The Government brought out on its cross-examination of 
Dr. Williams, for the first time at the trial, the mention 


of a sehizo-affective psychosis. 


he 
"9. But did you not testify very recently to the 
effect that the man was a schizoid-affective 
personality? 
A. Yes, Sir." (TR. 460) 


The prosecutor had reference to Dr. Williams' testimony 


at the hearing to determine appellant's competency to stand 


trial. Notwithstanding thatthe first mention of a schizo- 
affective psychosis was brought out deliberately by the pro- 
secutor, referring to the appellant's mental condition at 
the time of the trial, the Government then sought to rebut 
this testimony through Dr. Cushard and Dr. McIndoo. Dr. 
McIndoo testified as follows: 


"Q. Tell me, Doctor, did you find present in the 
defendant a schizo-affective psychosis? 


I did not." (TR. 767) 
. Cushard was examined on this same point as follows: 


Tell me, sir, is schizo-affective psychosis a 
mental disease? 


It is a type of schizophrenia, yes, sir. 
Is it the same as manic-depressive psychosis? 
No, sir. 


Did you find present in the defendant, sir, a 
schizo-affective psychosis during that period? 


MR. ACKERLY: Objection. May we have the date, 
did he find as of which, Your Honor? 


MR. SMITHSON: I said during the period, Your 
Honor, of December of '57 to April of '58. 


MR. CAREY: You didn't say that. 
MR. ACKERLY: I didn't hear that. 


MR. SMITHSON: The examination is limited strictly 
to that. That is what the witness has just testified. 


THE WITNESS: I beg your pardon. Did I find 
evidence of what? 


BY MR. SMITHSON: 


A Schizo-affective psychosis during the period 
that you observed him. 


Oh, no." (TR. THT) 
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This testimony of Drs. Cushard and McIndoo was obviously 
offered to convince the jury that these doctors found no 
evidence of the psychosis found by Dr. Williams, but Dr. 


Williams' testimony as to a manic-depressive 
lated only to the defendant's mental status on March 12, 1953, 
and Dr. Williams' finding of 2 present schizo-affective 
psychosis was brought out through a leading question asked 


by the prosecutor. 


| psychosis re- 


Of course, the Government cannot develop 


testimony on collateral issues on cross-examination in an 
attempt to open the door to rebuttal testimony. 
But perhaps the most glaring and fundamental error in 


the testimony of Drs. Cushard and McIndoo is 


the fact that 


the examinations conducted by these doctors were limited to 


a determination of appellant's compentency to stand trial. 


Nevertheless they were permitted to testify that they did 


not find the specific psychoses found by Dr. 
Clearly their examinations were not directed 


of the existence of these psychotic conditions. 


Williams. 
|to a determination 
Insofar as 


their testimony rebutted the testimony of Dr. Williams in 


his finding of a manic-depressive psychosis, 


error, since Dr. Williams' reference to this 


limited to the date on which the crime was committed. 


is so notwithstanding that the prosecutor as 


there was clear 
psychosis was 
This 
iquoted above 


offered the testimony of these doctors on the premise that 
no statement would be offered as to what their examinations 
indicated regarding the man's condition in March of 1953. 
This is an even more aggravated situation than ws presented 


to the court in the Winn and Calloway cases, 


supra. Indeed, 


the scope of the examination of Dr. Cushard did not even 
pretend to go beyond a determination of appellant's competency. 
to stand trial. Dr. Cushard testified that while he did 


_ @iscuss the appellant with the 


¢ 


witness Earl E. Jones, he did 
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not receive any information from him regarding appellant 's 
family, his work or his behavior. 

The Government in its brief cavalierly dismisses Lyles 
v. United States, 103 U.S. App. D.C. 22, 254 F. 2d 725, cert. 
den., 78 S.Ct. 997, with the observation that Lyles was not 
concerned with the problem presented here and the appellant's 
reliance upon it is misplaced. The fact is, of course, that 
Lyles reiterated and reinforced the principle that a patient 
may suffer from a mental disease or mental defect but never- 


theless: be competent to stand trial under the statutory defini- 


tion of competency. This court said in Lyles v. United States, 


257 F. 2d TH, 
"The standard of measurement of competency to 

stand trial is different from the standard of 

measurement for responsibility for a criminal act. 

The jury has no concern with the accused's 
competency to stand trial. That question is 

solely for the judge. Evidence in respect to 

this defendant's competency is not admissible 

before the jury, because it is not relevant to 

any question which the jury has to decide." 

This decision emphasized that evidence as to insanity 
at any time may be admitted insofar as it is relevent to the 
mental condition of the accused at the time of the offense. 
This was the scope of direct examination of Dr. Williams. The 
decisions in Lyles and specifically the later decisions in 


Winn and Calloway, require reversal of this conviction. 


rr 
APPELLANT'S OBJECTION TO THE ADMISSIBILITY OF THE FINGER- 
PRINT CHART WAS NOT ONLY TIMELY BUT THE ONLY WAY THAT THE 
ISSUE COULD BE RAISED IN THE TRIAL COURT 
The Government apparently concedes in its Brief, pages 
24-28, that the decision in Bynum v. United States, (104 U.S. 
App. D.C. 368) 262 F. 2d 465, precludes the use of the finger- 
print chart of the appellant, in the absence of probable cause Sea 


=f 
for his arrest, except for the contention that appellant 
was dilatory in not raising the issue by. a motion to suppress 
the evidence before trial. Ordinarily objections to the 
admissibility of evidence mst be determined when the evidence 
4s tendered at the trial, and not in advance of trial. United 
States v. Lewis, 87 F. Supp. 970, reversed on other grounds 
184 F. 2d 304. 
An exception to this rule is a motion to jsuppress pursuar.t 
to Rule 42 (e) of the Federal Rules of Criminal Procedure. A 
motion to suppress under this Rule, however, must be predicated 
either upon a claim of ownership or possession of, the property 
seized, or an interest in the premises searched. Failing 
either claim, there is no standing to maintain such 2 motion. 
Gorland v. United States, (1952) 91 U.S. App. D.C. 9297, EF 2d 685. 
A person in custody could make no claim to ownership ‘of 
the police record on which his fingerprints have been recorded. 
thus it is extremely doubtful that a motion to-suppress this 
evidence would lie. In the Bynum case the defendant did not 
file a motion to suppress but rather objected to the admissi- 
bility of the evidence. 
At the first trial of this case Captain Hartnett testified 
thet he told appellant, "I am taking you in for investigation 
of that grocery store ease." See page 28 Appellant's Brief. 
As is demonstrated on pages 27 and 28 of Appellant's Brief 
the Police Department conducted a dragnet operation bringing 
in suspects and compairing their fingerprints! with the finger- 
prints taken from the pop bottle. The homicide was committed 
on March 12, 1953. Appeliant was arrested on March 14, 1953 
at about 2:45 P.M. (TR. 147) At least sixty persons had been 
arrested prior thereto. (Appellant's Brief, p. 27) He was 
arraigned on March 16 at approximately 9:30 A.M. (TR. 148) 


There was not even a suggestion in this record that there was 
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probable cause for the arrest of the appellant. The only 
predicate laid by Government counsel as probable cause for 
the arrest is in the following: 

"Q. Tell me, sir, did you have any information 

when you went there? Would you answer that 
yes, or, no? 
A. I did." (TR. 129) 

The fingerprint record was received in evidence before 
Captain Hartnett testified. Government counsel, offering the 
record, justified the arrest because subsequently appellant 
was identified in a lineup. 

"MR. SMITHSON: Of course, the officer who made 

the actual arrest, Lieutenant, now Captain Hartnett 

has not testified, but they were taken after Captain 

Hartnett brought him to [testify]. He was taken to 

that squad, and it was at that point that he was printed, 

if I might use the colloquialism. Now, it is true that 


Captain Hartnett has not testified, but the question of 
his arrest end the identification has already been 


brought out, that this man was identified in that police 

lineup as the man who Committed the crime, whe shot the™ 

deceased, by the tno witnesses, ind there ee 
question o? whether Of Hot the man was properly arrested 

is before Your Honor already." (TR. 82, 83) 

We challenge the Government to point to one shred of 
evidence in the record which could establish probable cause 
for the arrest at the point in the trial when the fingerprint 
record was received. 

Under these circumstances appellant could only wait until 
the fingerprints taken after the arrest were offered in 
evidence and raise the appropriate objection at that time. 
Clearly the rule of the Bynum case is applicable to the finger- 
prints taken from the appellant. Indeed this appears to be 
~ conceded by the Government which supports the admissibility 
of this evidence on the basis that appellant was dilatory in 
failing to file a motion to suppress the evidence before trial. 
Yet Government counsel at the trial argued that fingerprint 
“records, since they are not returnable, are not a suppressible _ 
item even if taken after an illegal arrest. (TR. 84, 86) eves 


-9- 
With this contention we agree. But the Government cannot 
argue both ways on this point. The trial court obviously 
was convinced by the prosecutor's statement that a motion 
to suppress would not lie. It is less than appropriate for 
the Government to reverse itself now and contend that failure 
to file the motion precludes consideration of the admissibility 
of the evidence. The admissibility of the fingerprint record 
can be contested only when the record is offered in evidence. 
It is submitted that the Bynum case requires; a similar deter- 
mination here, that failing a showing of probable cause for 
appellant's arrest the fingerprints taken from appellant were 
not admissible in evidence. 


rit 
ON THE RECORD AS A WHOLE, AND SPECIFICALLY AS A RESULT 
OF AT LEAST TWO QUESTIONS ASKED BY THE PROSECUTOR, AP- 
PELLANT WAS DENIED A FAIR 
This court has said repeatedly including the second 
appeal involving this appellant, Stewart v. United States, 
101 U.S. App. D.C. 51, 247 PF. 2a 42, that the court will 
scrutinize the record in a capital case to assure itself 
that the appellant received a fair trial. There are several 
important points discussed below which will be obvious to the 
court, the cumulative effect of which demonstrates the lack 
of a fair trial. 
The Government argues in its brief, pages 18 and 20, 
that Raffel v. United States, 271 U.S. 494 (1926) permits an 
inquiry as to whether appellant testified in’ an earlier trial 
of the same issue. But the Government significantly does not 
discuss the question posed by the prosecutor here. 


"Tis is the first time you have gone on the stand, 
isn't it, Willie?” (TR. 406) 
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The form of this question is so prejudicial that the 
effect on the jury could not have been cured. This question 


4s far removed from the type of question asked in Raffel; 
Grunewald v. United States, 353 U.S. 391 and Johnson v. United 


States, 318 U.S. 189. 

First, the question here was not limited to the two prior 
trials of appellant. It suggested to the jury that appellant 
might have been tried on other occasions for other crimes, 
when such was clearly not the fact, and this was known by the 
prosecutor. 

Second, as the Supreme Court pointed out in Grunewald v. 
United States, supra, the trial judge mst determine whether 
@ basis has been laid to establish a prior inconsistent state- 
ment. No such foundation was established here. Nor could 
it be shown that appellant had now denied facts which he could 
have, but failed to deny at the earlier trials. The Government 
had a full opportunity to cross-examine appellant within 
bounds of relevancy. Appellant has a clear right to choose 
to take the stand or refuse to do so. When he does, he is 
subject to complete cross-examination. But of what possible 
probative value was the question posed here? And if the 
question was designed to affect credibility, an appropriate 
instruction should have been given by the Court particularly 
where a similar instruction was given with respect to two 
other witnesses who had been convicted of crimes. (TR. 873) 

Another illustration of improper cross-examination is 
the question posed by the prosecutor to Dr. E. Y. Williams, 
after asking whether Dr. Williams had studied under Dr. Ben 
Karpman. : 

"Do you know, and don't you know as a fact, Doctor 

Karpman is one of those psychiatrists that subscribes 

to the view that everytime a person commits a crime 


that that person is suffering under some mental dis-  __ 
order?” (TR. 455). So ne re ee oe ny 
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The Government seeks to justify this question on the 
basis that Dr. Karpman's views "have long been the subject 
of notice not only to his own profession, but at the bar.” 
(Brief, 22) Appellant was not tried by this profession nor 
by the bar, but by a jury. Of what conceivable probative 
value was this question? 

The Government made no attempt to lay a foundation for 
impeachment if that was the purpose of the question. Was it 
shown that Dr. Williams closely followed Dr. Karpman's 
teachings? Does every lawyer and judge adhere rigidly to 
the philosophy of his constitutional law professor? 

Dr. Williams testified not that appellant was insane 
because he had committed a crime, but because he found evi- 
dence of a psychosis. 

Again the prosecutor was unsuccessful in impeaching the 
credibility of a witness through appropriate cross-examination 


so an irrelevant question was posed on 2 collateral matter 

in an attempt to throw doubt on the validity of the witness '* 

testimony. This is far from the standards of a fair trial this 

court has required in a capital case. Stewart v. United States, 

101 U.S. App. D.C. 51, 247 F. 2d 42. 
During the testimony of Captain Hartnett, it was es- 

tablished on cross-examination that the witness had at the 


first trial stated he was not present during a conversation 

between another officer and the defendant, but at the third 

trial testified to the substance of the alleged conversation. 

(TR. 152, 153) The witness was asked to produce his notes 

of this conversation, and a request was made for the witness’ 

grand jury testimony. Both requests were denied. (TR. 155) 

This witness wes the sole witness to testify of the 

‘circumstances of appellant's arrest and his statements made 
© shortly thereafter. At this trial he supported a conversation 
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between appellant and Officer Sandburg. (TR. 152, 153) The 
witness! recollection having been shown to be faulty and 
admittedly refreshed by a conversation with Officer Sandburg 
after the first trial, production of his notes and the grand 
jury minutes were most important to test the extent of the 
witness! present recollection. The Government argues (Brief, 
23), "It thus clearly emerges that no matter serious enough 
to invoke the court's discretion was involved." What matter 
of direct importance to the prosecution of a capital crime 
4s not serious? Could the Government have been prejudiced 
by the granting of this request? Admittedly, Captain Hartnett's 
recollection was faulty. He was the only witness called to 
testify concerning appellant's arrest. Impeachment of his 
testimony could have conclusively demonstrated a lack of 
probable cause for the arrest and the resulting improper 
reception of the fingerprint record in evidence. 

The Government relies upon the decision in Pittsburg 
Plate Glass v. United States, 27 U.S. Law Week 4464 
(June 22, 1959), as supporting the refusal to produce the 
grand jury minutes here. But in the Pittsburg Plate Glass 
Company case, counsel, without laying a foundation of any 
type, demanded the grand jury minutes as a matter of right 
after the witness had testified. The Supreme Court character- 
ized this as a demand for the “automatic delivery’ of grand 


jury transcripts under the authority of Jencks v. United States, 
353 U.S. 657. But in Pittsburg Plate Glass the court affirmed 
its view announced in United States v. Proctor & Gamble, 356 
U.S. 677, in the following language: 

"As recently as last Term we characterized cases where 


and the like® as instances of 'particularized need 


arene Se eee oe rroceninee et retes 
ereetly and limitedly. Sere 


the court alao reiterated its viow taken in United States 
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v. Socony-Vacuum O11 Company, 310 U.S. 150, stating, "Certainly 
‘disclosure is wholly proper when the ends of justice require 
it." 
The substance of the Pittsburg Plate Glass Company de- 
cision which completely distinguishes it from the instant 
case is contained in the last sentence of that opinion, "The 
short of it is that in the present case the petitioners did 
not invoke the discretion of the trial judge, but asserted 
@ supposed absolute right, a right which we hold they did not 
have.” 
The demand in the instant case was made after conflicting 
statements of the witness had been demonstrated. Certainly 
the witness' testimony before the grand jury, given closer 
in point of time to the occurrence, was material for impeach- 
ment purposes. 
The Government concluded its argument on this point 


saying, "Therefore it is eminently clear that the point {pro- 
duction of the grand jury minutes) involves no substantial 


right." (Brief, 24) Every right in a capital case is sub- 
stantial, indeed it is difficult to conceive of circumstances 
involving more substantial rights. 

The inadequacy of the instructions to the jury is another 
demonstration of the failure of this trial to measure up to 
the standard of a fair trial in a capital case. 

The court refused to explain the meaning of the words 
"sound memory and discretion" even though the court charged 
that this condition was an element of the offense. (TR. 

The court refused to explain that the offense of robbery re- 
quires a finding of a specific intent to steal and to charge 
the jury with respect to appellant's capacity to formulate 
this requisite intent. 
The foregoing illustrates thet appellant was denied a 
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fair trial and is entitled to a new trial. The Government's 
answer to these points, that they do not involve substantial 
rights, completely avoids the merits of the issues, and the 
cumulative effect of these matters can only be to establish 
the lack of a fair trial. 
Iv 
THIS COURT SHOULD ADOPT A RULE OF 
DIMINISHED RESPONSIBILITY IN CAPITAL CASES 

More than five years ago this court considered whether 
the rule of diminished responsibility should be adopted in 
the District of Columbia in capital cases. At that time the 
court concluded that reconsideration of the decision in 
Fisher v. United States, 80 U.S. App. D.C. 96, 149 F. 2d 28 
should be deferred, until the court had an opportunity to 
appreise the results of the broadened tests of criminal resvons!- 
bility which were announced in Durham v. United States, 94 
U.S. App. D.C. 228, 214 F. 2d 862. This court said, "Only 
upon such an appraisal will it be possible to determine whether 


the need for the rule remains." Stewart v. United States, 94 


U.S. App. D.C. 293, 214 F. 2d 879, 883. 

This court has now had several opportunities AS examine 
the operation of the Durham rule in criminal cases. It is 
submitted that it is now appropriate for the court to reconsider 
the Fisher decision and permit the courts of the District of 
Columbia to instruct juries that in addition to the mental 
classifications established in Durham, juries may recognize 
mental deficiencies and mental diseases not amounting to insanity 
in determining the degree of murder of which a person may be 
convicted. 

Certainly it cannot be disputed that only a small per- 
centage of the population falis clearly in the area of mental 
Gisondere which would absolutely < excuse @ oriminal 


It was reported in the 1958 edition of "The Measurement and 
Appreisal of Adult Intelligence", David Wechsler, 4th edition, 
that only 2.2% of the entire population of this country has 
an intelligence quotient of 69 and below. (TR. 525, 529) On 
the Wechsiler-Bellevue scale, one with an intelligence quotient 
of 69 and below is classified as mentally defective. Dr. 
McIndoo testified on the pre-trial hearing below, to determine 
competency to stand trial, as follows: 
"9, Now, then, Doctor, would a person with no 
psychosis, but with an I.Q. of less than 
70, be suffering from a mental defect which 
would amount to insanity under the Durham 
rule? 
A. It would." (TR. 125) 
As stipulated below appellant's medical records from the 
United States Army revealed that appellant had a measured 


intelligence quotient on the Wechsler-Bellevue scale of 65. 


(TR. 391) Nevertheless the jury found that appellant was 


not suffering from a mental defect or that the mental defect 
had no causal relationship to the crime because the jury 
rejected the defense of insanity. 
Appellant presented instructions to the court (Nos. 2, 3; 
4, 6 and 7) which requested the court to instruct the jury that 
if the jury found the presence of a mental defect not sufficient 
to excuse responsibility for the crime but sufficient to pre- 
vent him from having had the necessary "sound memory and dis- 
cretion" the jury could find appellant guilty of mrder in 
the second degree. A sound memory and discretion is required 
by the statute even for felony-mrders, 22 D.C. Code, (1951 
Ed.) 2401. ‘The court wes also asked to charge that the jury 
could consider the defendant's mental condition in determining 
whether he could have formed the specific intent required by 
the crime of. robbery. 
These requests and instructions were denied by the court. 
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The court nowhere explained the meaning of the words "sound 
memory and discretion” nor did the court charge that the 
erime of robbery requires a specific intent to steal. 

There is no question that appellant is of extremely 
limited mentality. This case then presents a clear oppor— 
tunity for the application of the rule of diminished re- 
sponsibility. 


This court has recognized many times that intoxication 


may be a defense to first degree murder if the person was so 
overcome by alcohol that he could not premeditate or deli- 
berate and intoxication has always been recognized as a 
defense to any crime requiring a specific intent if the person 
4s so intoxicated that he does not have the ability to form 
the specific intent. But intoxication is usually a voluntarily 
action. How much more compelling it is to recognize a mental 
condition over which an individual has no control as a defense 
to a crime then to permit one's voluntary action to exonerate 
him or at least permit the jury to reduce the gravity of the 
offense charged. 

Adoption of the rule of diminished responsibility is 
entirely consistent with, and the logical corollary to the 
theory of the Durham rule. There the court recognized that 
two arbitrary tests of mental responsibility had lost there 
validity in view of developments in the field of psychiatry. 
The broad tests adopted in Durham require recognition that 
there is a level of mental responsibility where an individual 
is partially responsible for criminal conduct but not respon- 
sible to the same degree as a person not mentally defective. 
So far as recognition of this principle for mental defectives 
4s concerned it would not likely apply to more than 2.2% of 
the population. There is no danger that the rule would be 
abused or becone a haven or retreat: for those charged with : 
first cm. murder. : ee 
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That there has been a growing trend among states to 
adopt the rule of diminished responsibility jhas been demon- 
strated in the brief in the first appeal involving this 
appellant and in the brief filed in Blocher |v. United States, 
No. 14274 (June 25, 1959). It appears there that at least 
11 states have definitely adopted the rule and at least one 
state (Colorado) has done so by statute. y 
The Supreme Court recognized that this court has the 
authority to adopt this rule in the District of Columbia. 
Fisher v. United States, 328 U.S. 463, 476. Only two other 
Jurisdictions, Louisiana and Vermont, impose 2a mandatory death 
penalty for first degree mrder. The felony murder rule adds 


another automatic step to the process. A homicide committed 
| 


during the course of a robbery is automatically first degree 
marder and a conviction of first degree murder automatically 
requires the death penalty. The jury is not even permitted 
an opportunity to consider second degree murder. The 
possible verdicts are guilty, not guilty, or not guiity by 
reason of insanity. But in a homicide as in the instant case 
the sympathies and passions of the jury militate strongly 
against any finding of not guilty. The rule of diminished 
responsibility can be applied both with respect to the question 
of "sound memory and discretion” and with respeet to the 
ability to formulate the requisite intent of the folony. - 

The needs of society are not served by capital punish- 
ment of one who was born with, or through circumstances beyond 
his control has had imposed upon him, limitations of intelli- 
gence below normal. Society and medical science have not 
found methods and have not provided facilities for dealing 
with the person whose mental condition falls short of requiring 
institutional treatment and who can not afford private medical 

This person is a responsibility of our society and 
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until ways and means can be found to add or assist such 2 


person it is the obligation of our society to recognize 
the limited responsibility of that person for anti-social 
conduct. 

Wechsier defines mental deficiency as follows, 

"Mental deficiency, unlike typhoid fever or 
general paresis, is not a disease. A mental de- 
fective is not a person who suffers from a specific 
disease process, but one who by reason of intel- 
Lectual arrest or impairment is unable to cope 
with his environment to the extent that he needs 
special care, education, and institutionalizetion. 

A mental defective is characterized not only by 

a lack of ability to care for himself but also 

by an incapacity to use effectively the abilities 

he does have. His actions are often not only 

senseless and inadequate but perverse and anti- 

social as well. He be not only stupid but 

vicious. (TR. 527, 528) 

No phase of the criminal process is more in need of 
revision then the need to recognize mental deficiency and 
mental disease short of legal insanity. In no jurisdiction 
is there a more compelling argument for the adoption of this 
principle then here where by automatic process the verdict 
in a felony-murder requires imposition of the death penaity. 
It is submitted that this court should no longer delay the 
application of the rule of diminished responsibility to the 
erime of first degree murder in the District of Columbia. 
Certainly the moral guilt of a person of limited intelligence 
and limited ability to function in society is no greater than 
@ person of high intelligence adjusted to the demands of 
society who by his own free will and voluntary act induces 
a condition of intoxication. 

It is submitted that the judgment below should be re- 
versed and the court directed to submit the issue of diminished 


responsibility and the crime of second degree murder to the 
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Respectfully submitted, 


Robert L. Ackerly 


Walter E. Gilicrist 


Attorneys for Appellant 


